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ONTARIO

ONTARIO LAW REFORM COMMISSION

PARLIAMENT BUILDINGS
TORONTO 2

To The Honourable A. A. Wishart, Q.C.,

Minister of Justice and

Attorney General for Ontario.

Dear Mr. Attorney:

Pursuant to section 2 (1) (a) of The Ontario Law Reform Commission

Act, 1964, the Commission initiated a study concerning the desirability

of improving certain aspects of the law as it relates to young people

in this Province.

The principal matter that has concerned the Commission is whether

the age at which young people are regarded as fully responsible in

private law should be reduced. This is the age which is sometimes

referred to as the "age of majority". It has been twenty-one in Ontario

since the creation of the Province of Upper Canada in 1791.

The problem of improving the law of contract as it applies to those

under the age of majority has also been examined, although the Com-
mission makes no recommendations on this subject at this time for a

number of reasons which are set out in the Report. In addition, the

Commission has considered the age at which the legal responsibility

of parents for the maintenance of their children should cease and the

age to which parents should have effective legal means of control over

their children.

The Commission now submits its Report.

[4]



INTRODUCTION

Ontario's young people grow up in a society which is increasingly techno-

logical and affluent. It is a society which is less authoritarian, allowing

more freedom of choice in how individuals lead their lives and express

themselves.

Much of the law as it applies to the young is out of touch with the

realities of 1970. The laws that are now applicable began to emerge
in feudal times and were fairly well settled by the end of the Middle
Ages.

Perhaps the most significant of these laws is that which establishes

the "age of majority" at twenty-one. This is the age at which young
people become regarded as fully responsible in private law. Until

he reaches that age he is under certain incapacities. It is not, for

example, until they are twenty-one that young Ontario men and women
become fully capable of entering into binding contracts, disposing of

their property, representing themselves in litigation, and acquiring

separate domicile.

The main problem considered in this Report is whether the "age

of majority" should be altered. Concern has been shown in other

jurisdictions for this question. In England, a committee was appointed

by the Lord Chancellor in 1965 to examine the problem. The com-
mittee, which was under the chairmanship of Mr. Justice Latey (and is

hereinafter referred to as the "Latey Committee"), reported in July,

1967 (Cmnd. 3342) recommending that the age of majority be lowered

to eighteen. The British government has accepted this proposal and
several months ago introduced legislation to implement it. (See the

Family Law Reform Bill, 1969 in Appendix C.) The Swedish govern-

ment is also in the process of legislating on this subject. In January
of this year, the Legal Affairs Committee of the Consultative Assembly
of the Council of Europe reported to the Assembly on the age of full

legal capacity, noting the trend in various jurisdictions to lower the age.

(See Doc. 2507.) As a result, the Assembly recommended that a further

study be made by the European Committee on Legal Cooperation,

such study to be completed by 1971 at the latest. (See Rec. 550.)

Part I of this Report deals with the Age of Majority. It contains

chapters on the historical background, the general legal position of

young persons, the social background of young persons today, and the

Commission's conclusions. In order to give an overall view of the legal

status of young persons, both here and abroad, the Report contains

tables of age requirements in Appendices A and B. Appendix A is a
table of Ontario statutory provisions establishing age requirements

relating to the maturity of young persons. Appendix B, which was
largely compiled from data in the Latey Report, is a table showing the

age of majority, age of free marriage and the voting age in some seventy

jurisdictions.

The Commission makes no recommendations with respect to such

matters as the ages for voting, drinking or driving. These involve

policy considerations which are outside the ambit of the Commission.
It is worth observing, however, that in a good many jurisdictions the



ages for voting, drinking or of free marriage are the same as the age

of majority and were selected to coincide with it.

This Report also considers two other matters. In Part II, the law
of contracts as it applies to those under the age of majority and certain

proposals put forward to improve that law by the Latey Committee
are reviewed. Although the law in this respect has some shortcomings,

the Commission makes no recommendation for its reform at the present

time for reasons which are discussed later.

Part III is concerned with the ages at which parental responsibility

for maintenance of children and parental control over children should

cease. So far as the latter is concerned, there appears to be at present

no effective legal means by which a parent can control an unruly child

who has reached his sixteenth birthday. However, the general age limit

for juveniles with respect to law breaking and anti-social behaviour has

been considered to be outside the scope of the Report. Although the

Commission recognizes the importance of that question, which has

received a good deal of expert attention over the last few years, it

believes that recommendations for reform should come from those who
have special knowledge of and responsibilities in the field of youthful

offences.

The Commission decided not to hold public hearings, but to invite

written submissions In the subject from as wide a cross-section of the

public as possible. Advertisements inviting the general public to write

expressing their views were inserted in local newspapers. In addition,

letters were written to 350 different organizations and individuals seeking

their views. (A list is set out in Appendix D.) Members of the Bar
were also invited through advertisements in the Ontario Reports to make
submissions. The result of chis canvass was disappointing as the

Commission received only twenty-eight submissions. The Commission
is very grateful to those who took the time and trouble to express their

views. (A list of those making submissions is set out in Appendix E.)

A research paper on the topics covered in the Report was prepared

by Mrs. Anna Bacon Stevenson. The Commission is most grateful to

her for her assistance.

In legal terminology, a person under the age of majority has been
traditionally described as an "infant". The legal term 'infant" is a

relic of the past and should be discarded. It is absurd in these times that

teen-agers, let alone twenty-year olds, should be subjected to being called

infants. The term "minor" is to be preferred and where possible should

be used instead of the term "infant". "Minor" is, in fact, now the

descriptive word in a number of statutory provisions. (See, for example,

s. 87 of The Workmen's Compensation Act, R.S.O. 1960, c. 437; ss. 168

and 187 (1) of The Insurance Act, R.S.O. 1960, c. 190, as amended
1961-62, c. 63, s. 4; and s. 48 of The Division Courts Act, R.S.O. 1960,

c. 110.) Sometimes both terms are used in the same provision, which
is unnecessary and confusing. Section 3 of The Sale of Goods Act
(R.S.O. 1960, c. 358), for example, requires "an infant or minor" to pay
a reasonable price for necessaries. One term is sufficient and that should

be "minor".



PART I

THE AGE OF MAJORITY

CHAPTER I

HISTORICAL BACKGROUND

In order to prevent, as far as is possible, the evils

which would arise from theimbecillity and inexperience

to which every man is subject on his entrance into

the world, the legislature has imposed upon him, for a

given period, those disabilities, and endued him with

those privileges, which, with their modifications, are

implied in the legal acceptation of the term infant] and
every person is, in our law, considered as an infant,

until he has completed the age of twenty-one years.

P. Bingham, The Law of Infancy and
Coverture, London, 1812.

This statement of English law summarizes what has been the position

in Ontario from the creation of the Province of Upper Canada in 1791

until the present day. It represents a position that was gradually

reached in England over a six hundred year period, beginning from the

Norman Conquest in 1066.

An examination of the historical background of the age of majority

may not be very relevant to the selection of a suitable age for legal

maturity in modern conditions. It does, however, reveal that the

present age of twenty-one is not based on some ultimate truth or the

collective wisdom of the past. For the purpose of this Report a brief

outline will suffice. The subject is dealt with more fully elsewhere.

(See Pollock and Maitland, The History of English Law, 2nd ed. (1911),

vol. II at pp. 436-447; Holdsworth, A History of English Law, vol. Ill,

5th ed. (1966), at pp. 510-520, 544-545; the Latey Report, at pp. 20-24;

and T. E. James, The Age of Majority, 4 Am. Journ. of Legal Hist. 22

(I960).)

Roman Times

The position in Roman law was described in the Latey Report
(at p. 20) :

37. In Roman Law young people were divided, like Gaul, into

three parts. First, there was infantia which was ultimately

fixed as under 7 — it is perhaps ironical that it is this word
whose descendant has come to be used in our law for everyone

[7]
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under 21. Second, there was tutela impuberes which came to an
end at puberty; this came to be fixed at 14 for boys and 12

for girls. Third, there was cura minoris. This came into Roman
law later on. It lasted until a male had completed his 25th year,

at which point he assumed plena maturitas] (in "Pseudolus"

by Plautus (c. 191 B.C.) a young man complains that the

fixing of plena maturitas at 25 would be the ruin of him since

everyone was afraid to lend him money). Plena maturitas

never seems to have found a place in the Common Law of

England, nor even of Scotland, closer though its links are to

Roman Law in general.

In Roman times, the male young of the barbarian tribes were
regarded as grown up at fifteen, this being the age at which they were
eligible for combat.

The Dark Ages

According to Pollock and Maitland (at pp. 436-7)

:

In the seventh century even the church was compelled to allow that

in a case of necessity an English father might sell into slavery a

son who was not yet seven years old. An older boy could not be

sold without his consent. When he was thirteen or fourteen he

might sell himself.

Fifteen, however, seems to have been the established age of adulthood
in Northern Europe and Britain by the ninth century. This remained the

case in England until the establishment of the military elite of knights

and the introduction of feudal tenure into England by William I after

the Norman Conquest. These two factors led to the beginning of a slow

and very gradual substitution of twenty-one for fifteen.

The Middle Ages

By the year 1000, the heavily armoured mounted soldier was
coming into his own. To be a knight required strength and skills beyond
those that could be developed in a mere fifteen year old. It was believed

that the necessary ability and strength was not acquired until the age
of twenty-one. Twenty-one thus became the age of knighthood. Knight-
hood became linked with landholding under the feudal tenurial system
introduced by William I from Normandy. Those who had the status

of knighthood usually held their lands by a form of tenure known as

knight service, under which they were required to give the lord from
whom they held their land their services as knights for a number of

days each year. Insofar as the incidents which attached to lands held

by knight service were concerned, twenty-one became the age of majo-
rity. For example, the lord had the right to manage for his own profit

the lands of a tenant in knight service who died leaving a male heir

under twenty-one. When the heir became of full age (i.e., 21), he
was entitled to succeed as tenant.

A tenant in socage (an agricultural tenure and the only form of

freehold tenure that exists in Ontario) was considered adult at fifteen,

although for some purposes he did not have full capacity until he was
twenty-one (e.g., he was not required to answer a writ of right).



Writing of the period prior to the reign of Edward I, Pollock and
Maitland state (at p. 438):

There is more than one 'full age'. The young burgess is of full age

when he can count money and measure cloth; the young sokeman
[a tenant holding land by socage] when he is fifteen, the tenant by
knight's service when he is twenty-one years old. In past times

boys and girls had soon attained full age; life was rude and there

was not much to learn. That prolongation of the disabilities and
privileges of infancy, which must have taken place sooner or later,

has been hastened by the introduction of heavy armour. But here

again we have a good instance of the manner in which the law for

the gentry becomes English common law. . . . Gradually . . . the

knightly majority is becoming the majority of the common law.

When military tenures were abolished by statute in 1660 and con-

verted into socage tenures (by the Tenures Abolition Act, 1660, 12 Car.

II., c. 24), provision was made that twenty-one should be the governing

age for full capacity for tenants holding by socage.

The age of majority thus became established in the law of property,

which was more developed than the law of contract in this period.

However, the common law courts came to accept the same age for

contractual capacity.

More Recent Times

Insofar as testamentary dispositions of personal property are

concerned, it was not until the last century that twenty-one became the

governing age in both England and Ontario. (See the Wills Act, 1837,

1 Vict., c. 26, s. 7 (Eng.) and S.O. 1873, c. 20, s. 6.) Prior to that time,

as Holdsworth has pointed out (at pp. 544-545), boys had testamentary

capacity at fourteen and girls at twelve. This was based on the rules

of Roman law which had been followed in many respects in the ecclesias-

tical courts.

Conclusion

After reviewing the history of the age of majority, the Latey Com-
mittee concluded that there was "nothing particularly God-given about
the age of 21 as such" and that it doubted if the various ages of majority

that have existed in the past ever "really reflected the needs and the

maturity of young people". This led the Committee to conclude that

(at p. 23)

:

... we do not feel that we need necessarily prove that the young
have changed before we recommend a change in the law.

This Commission agrees. The only magic in twenty-one is that it

is well known because it has been long-established. However, as will

be seen in the following chapter, the age of twenty-one is only applicable

to the legal rights and responsibilities of young persons in certain areas

of the law and, even in those areas, many inroads have been made upon
it.



CHAPTER II

THE GENERAL LEGAL POSITION
OF YOUNG PERSONS

SUMMARY

A. Matters to Which the Age of Majority Applies
1. Contract

2. Property

3. Executors, Administrators and Trustees

4. Litigation

5. Acquisition of Domicile

B. Age of Responsibility in Criminal Law

C. Age of Responsibility in Tort

D. Age of Economic Independence
1. School Leaving Age
2. Parental Responsibility for Maintenance

and Parental Control

3. Restrictions on Earning a Livelihood

E. The Age of Free Marriage

F. The Voting Age

G. Miscellaneous Age Requirements
1. For Driving Motor Vehicles

2. For Drinking and Smoking
3. For Theatre Attendance
4. For Military Service

In this chapter we discuss generally the legal rights and responsibilities

of young persons. This involves the ages at which young persons are

regarded by the law as adults. In this general context what is meant
by the "age of majority" will become clear. Federal legislation is

referred to so that the view will be complete. (For a list of provincial

statutes which establish age requirements, see Appendix A.)

The Commission wishes to make clear that its concern in this

Report is with the "age of majority" as it traditionally relates to private

law matters. The Commission considers that such questions as lowering

the ages for voting or drinking, or changing the age with respect to

driving, involve policy considerations which are outside its purview.

A. Matters to Which the Age of Majority Applies

The private law matters to which the age of majority applies are

varied. The main areas are dealt with below.

[10]
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1 . Contract

The position of the minor in contract law is fully set out in Part II.

A brief outline only will be given here.

Under the common law most infants' contracts are voidable. This

means that the infant can avoid the contract if he chooses to. If the

infant wishes to escape liability, the contract cannot be enforced against

him. The other party to the contract, however, is bound and the infant

can enforce it against him providing the infant is willing to perform his

obligations.

There are two exceptions to this rule. Contracts which are pre-

judical to the infant are void ab initio, i.e., they are void without the

infant having to take any steps to avoid them. On the other hand,

contracts for necessaries and beneficial contracts of service and appren-

ticeship are binding on the infant.

The consequence of an infant avoiding a contract is that he escapes

liability under it. He is not entitled to the return of the money or goods

he has parted with. Nor, in the absence of fraud on the part of the

infant, would it appear that the other party is entitled to restitution.

Thus, in a fully executed transaction (where, for example, the infant

has received goods for cash), the infant's right to avoid the contract has

no significance.

The real importance of the infant's right to avoid lies in situations

where he has been granted credit. He is, in effect, legally entitled to

stop making payments.

2. Property

The concern here is with the capacity to acquire, hold and dispose of

both personal and real property.

Where an infant is buying or selling property, the contractual

obligations he undertakes may not be enforceable against him. One
must look to the law of contracts, which has been referred to above and
is discussed in Part II, to determine whether he can avoid having to

perform those obligations.

The minor is under no incapacity to hold or own property.

He has, however, certain incapacities with regard to acquisition and
disposition.

Acquisition

As a general rule a gift to a minor may be received by him, but
apparently he may avoid it when he comes of age. (See Halsbury's
Laws of England, 3rd ed., vol. 18, at p. 372.) The reason for this would
seem to be the principle that completion of a gift requires acceptance
by the donee and that full acceptance cannot be given until majority is

attained.
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Where the gift is made under a will or settlement the position differs.

A minor who is a beneficiary is not usually entitled to receive his interest

(being a present interest vested in him) until he is twenty-one. This

will always be the case where the interest arises under a trust. He
cannot release or ratify a breach of trust nor discharge a trustee from

his obligations. Nor can he give a valid receipt to a trustee in return

for his beneficial interest. Although the trustees may have power to

apply income and capital for the benefit of an infant beneficiary, the

infant is unable to acquire dominion over the property held in trust

until he reaches his majority.

The same rule normally applies where a minor is a beneficiary under

a will and a trust is not involved. Even where a testator has directed

his executor to pay a legacy to an infant on attaining an age under

twenty-one, the executor is not bound to pay because he is entitled to a

discharge which the infant is not competent to give. This situation may
be avoided by the testator providing in his will that the infant's dis-

charge will be sufficient. The rule is also not applicable where the legacy

is in court, as no discharge is then required. (See Re Robertson (1909),

17 O.L.R. 568.)

Disposition

A person under twenty-one cannot dispose of his property by will,

unless he is a member of the armed forces or a mariner or seaman in the

course of a voyage. (See ss. 10 and 13 of The Wills Act, R.S.O. 1960,

c. 433.)

During his lifetime, however, he can make gifts and establish

trusts, but these are voidable by him on attaining his majority. He can

make, with the sanction of the Supreme Court, a valid marriage settle-

ment of property over which he has a power of appointment if he is

twenty (and a girl can at seventeen). (See ss. 13 to 15 of The Infants

Act, R.S.O. 1960, c. 187.)

Under The Land Titles Act and The Registry Act deeds, transfers and
other instruments will not be accepted for registration unless accom-
panied by evidence that those making them are at least twenty-one.

(See R.S.O. 1960, c. 204, s. 83 and R.R.O. 1960, Reg. 403, Rule 31 and
Form 23; and R.S.O. 1960, c. 348, s. 52.)

There are, however, provisions in The Infants Act, R.S.O. 1960,

which enable validity to be given to dealings in the real property (in-

cluding leases) of those under twenty-one by sanction of the Supreme
Court. (See ss. 4 to 10.)

A married woman who is under twenty-one may bar her dower where
her husband is selling lands to a purchaser for value or mortgaging them.
(See The Dower Act, R.S.O. 1960, c. 113, s. 20.)

3. Executors, Administrators and Trustees

A testator may appoint a person of any age to be executor of his

will. However, probate of a will will not be granted to an infant who is

sole executor until he becomes twenty-one. During his infancy, adminis-
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tration with the will annexed is granted to the guardian of the infant or

to such other person as the court thinks fit. (See The Surrogate Courts

Act, R.S.O. 1960, c. 388, s. 49.)

There is no statutory requirement as to the age of an administrator,

but it is doubtful whether letters of administration would ever be

granted to an infant owing to his incapacity with respect to giving the

bond that is required of administrators.

The appointment of an infant as a trustee is possible. The effect

of his appointment, however, has been described as varied and doubtful.

(See G. W. Keeton, The Law of Trusts, 8th ed. (1963), at p. 40.) Section

13 of The Trustee Act, R.S.O. 1960, c. 408, provides that, where an
infant is a trustee of stock or a chose in action, the Supreme Court may
make an order vesting rights of ownership in such stock or chose in

action in such person as the court may appoint.

4. Litigation

The general position is that an infant can only sue and be sued

through a representative. Where he brings the action he should do so

by a "next friend". Where he is defending, he should do so by a

"guardian ad litem'" . (See Rule 92 of the Ontario Rules of Practice.

For interpretation, see Chitty's Annual Practice (1968) at pp. 147-148.)

There is at least one express statutory exception. Section 58 of

The Division Courts Act, R.S.O. 1960, c. 119, provides that a minor may
sue for any sum up to $100 due him for wages, work or services as if he

were of full age.

Where a person is liable to pay damages to an infant, and wishes

to pay, he cannot obtain a valid discharge from the infant. The pro-

posed settlement of the infant's claim against him must be approved by
the court if he wishes to protect himself.

5. Acquisition of Domicile

As a general rule, an infant acquires at birth a domicile of origin

which will be the same as his father's then domicile. Until he attains

his majority, he cannot acquire by his own act an independent domicile

of choice. The domicile of the infant will change, however, during his

infancy with that of his father. For example, a father is domiciled in

Ontario, as is his twenty-year old married son who lives apart from him.

If his father moves to California and becomes domiciled there, the son's

domicile will also be in California, notwithstanding that he is still living

in Ontario. (See Cheshire's Private International Law, 7th ed. (1965), at

pp. 165 et seq.)

This and other similar situations cause difficulties in litigation when
domicile is a factor, particularly in divorce actions. The Divorce Act
(S.C. 1967-68, c. 24) solves these problems in the case of the wife.

Section 6 (1) provides that, for jurisdictional purposes, the domicile of a

married woman shall be determined as if she were unmarried and, if

she is a minor, as if she had attained her majority.
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B. The Age of Responsibility in Criminal Law

A child may be convicted of an offence under the Criminal Code

(S.C. 1953-54, c. 51) if he is over six years of age. However, he is not

subject to conviction if he is under the age of fourteen unless it can be

shown that "he was competent to know the nature and consequences of

his conduct and to appreciate that it was wrong". (See ss. 11 and 12 of

the Criminal Code.)

Normally in Ontario a child under the age of sixteen, who has com-
mitted a criminal offence, is not charged under the Code but is dealt

with as a juvenile delinquent under the Juvenile Delinquents Act (R.S.C.

1952, c. 160.) Nevertheless, the child may, in certain circumstances be

charged under the Code. Where a child is fourteen or over, and under

sixteen, and is alleged to have committed an indictable offence, the

juvenile court judge may direct that in certain circumstances he be tried

in the ordinary criminal courts. (See s. 9.)

The Juvenile Delinquents Act provides that the provinces may choose

eighteen instead of sixteen as the age limit. Quebec, British Columbia,

Manitoba, and Alberta (as to girls) have done so.

The Report of the Department of Justice Committee on Juvenile

Delinquency in Canada (1965) recommended that the minimum age of

criminal responsibility be raised, at least to ten years but at most to

twelve. It also recommended that the juvenile courts should have
exclusive original jurisdiction over all offenders under the age of seven-

teen. (See Report at pp. 53 and 59.) The Report has not yet been

acted upon in these respects.

C. The Age of Responsibility in Tort

Young persons are entitled to bring the same kind of actions in

tort as adults. A child of one, for example, may sue for damages caused

by negligence or an assault. He will sue by his "next friend", but it is

nevertheless his own action that is being brought.

On the other hand, before a young person will become liable in tort

he must be old enough to appreciate what he is doing. Before he can be

found negligent, it must be shown that he was able to understand the

nature and likely consequences of his actions. Before he can be said

to have committed an assault, which is one of the trespass torts, there

must have been present either intention or careless conduct.

Thus, in a 1954 British Columbia case a five-year old boy, who
accidentally shot a playmate in the eye with an arrow while playing

cowboys and Indians, was held not liable in either negligence or trespass

because he had not yet reached "that stage of mental development
where it could be said that he should be found legally responsible for his

acts". (See Walmsley v. Humenick, [1954] 2 D.L.R. 232 at p. 238.

In Tasmania, there is a 1959 decision in which a five-year old who inten-

tionally slashed another with a razor was held liable. Although he did

not appreciate the seriousness of his action, he nevertheless intended it.

See Fleming, The Law of Torts, 3rd ed. (1965), at p. 25: see also a recent

Ontario case, Tillander v. Gosselin, [1967] 1 O.R. 203, where an action

for an alleged assault by a child who was not quite three was dismissed.)
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The Study for the Commission by the Family Law Project deals

with this topic. (See Vol. VI, Torts, pp. 169-173.) It does not recom-

mend any change.

D. The Age of Economic Independence

1. The School-Leaving Age

The general requirement is that children must attend school until

the age of sixteen. (See The Schools Administration Act, R.S.O. 1960,

c. 361, s. 6.)

2. Parental Responsibility for Maintenance and Parental Control

These matters are dealt with fully in Part III of the Report.

Briefly, the general position is that the legal responsibility of parents

for the maintenance of a child ceases on the child's sixteenth birthday.

Prior to the passage of the Divorce Act (S.C. 1967-68, c. 24), there was,

however, power to award maintenance in respect of children sixteen or

over under the provisions of The Matrimonial Causes Act, R.S.O. 1960,

c. 232, and The Infants Act, R.S.O. 1960, c. 187. In view of the federal

divorce legislation, it may be open to question whether that power still

exists where a divorce is being sought.

Normally, maintenance is only payable where the husband and
wife are in contention.

So far as parental control is concerned, the law is somewhat un-

certain. Although in theory a parent has the right to control and
chastise his children until they attain their majority, the only effective

legal means of control he has over an unruly teenager is through Part 1

1

of The Child Welfare Act, 1965, S.O. 1965, c. 14, which only applies to

children under sixteen.

3. Restrictions on Earning a Livelihood

In the absence of any statutory restrictions, a young person can

go into business or become employed regardless of his age. There are,

however, obvious practical limitations. If he goes into business, people

may be reluctant to deal with him because of his inexperience and his lack

of capacity to enter into binding legal arrangements. If he wishes to

become employed, inexperience and absence of training may make it

difficult for him. Furthermore, because he must stay in school until he

is sixteen, he can really only take on part-time jobs during the school

year and work full time for two months during the summer.

There are many statutory limitations on young persons taking employ-
ment or engaging in business. (See Appendix A.) For example, a

person under fifteen years of age may not be employed in an industrial

establishment (a factory, shop, office, or office building), except that a

fourteen-year old child may be employed in a shop, office, or office build-

ing as set out in certain regulations. (See The Industrial Safety Act, 1964,

S.O. 1964, c. 45, s. 24.) No person under sixteen is permitted to work
on a construction project (except that a fifteen-year old child may work
in such parts of the project as are designated by the regulations), be

employed in logging or in or about a mine. (See The Construction
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Safety Act, 1961-62, S.O. 1961-62, c. 18, s. 18a; The Loggers Safety Act,

1962-63, S.O. 1962-63, c. 76, s. 12; and The Mining Act, R.S.O. 1960,

c. 241, s. 32.) A person must be at least sixteen to enter into a contract

of apprenticeship in respect of certain designated trades. (See The
Apprenticeship and Tradesmen's Qualification Act, 1964, S.O. 1964, c. 3,

s. 1.) No girl under sixteen and no boy under twelve may engage in

any "street trade or occupation". (See The Child Welfare Act, 1965,

S.O. 1965, c. 14, s. 43 (1).)

By the common law, a father was, and presumably still is, entitled

to the earnings of his infant children while they live with and are main-

tained by him. (See Halsbury's Laws of England, 3rd ed., vol. 21, at

p. 201.)

Nevertheless, whatever his age, a young person will become liable

to pay income tax should his earnings be sufficient.

E. The Age of Free Marriage

On attaining the age of eighteen, a person can marry without his

(or her) parents' consent. (See The Marriage Act, R.S.O. 1960, c. 228,

ss. 5 and 7.) This has been the case in Ontario since 1894. (See S.O.

1894, c. 40, s. 2.) Prior to that time, parental consent was required if

the person wishing to marry was under twenty-one. (See An Act
respecting the Solemnization of Marriage, R.S.O. 1887, c. 131, s. 13.)

In England, the age of free marriage up to the present has been
twenty-one. The Latey Committee included this particular subject as

within the matters to which the age of majority applied, recommending
(at p. 51) that the age be lowered to eighteen. The recently-introduced

government bill (see Appendix C) designed to implement the Latey
Report set the age for free marriage at eighteen, but was amended in the

House of Lords by substituting twenty for eighteen. The House of

Commons standing committee examining the bill has decided against the

House of Lords' position and has substituted eighteen for twenty.

Whether or not there would be any change in Ontario in the age of

free marriage will be considered by this Commission in its Report on
Family Law. (See Study prepared for the Commission by the Family
Law Project, Vol. V, Marriage, at pp. 85-100.)

F. The Voting Age

In Ontario, the voting age in both provincial and municipal elections

is twenty-one. (See The Election Act, R.S.O. 1960, c. 118, s. 17 (1) and
The Municipal Act, R.S.O. 1960, c. 249, s. 37 (1). See also The Assess-

mentAct,R.S.0. 1960, c. 23, s. 24; The Local Boards Act, 1964, S.O. 1964,

c. 56, s. 4; The Municipal Franchise Extension Act, R.S.O. 1960, c. 254,

s. 1.) In federal elections, the voting age is the same. (See the Canada
Elections Act, S.C. 1960, c. 39, s. 14.)

The Report of the Ontario Legislature's Select Committee on Youth
(1967) recommended that the voting age in Ontario be reduced to nine-

teen years, although a minority on the Committee considered that it
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should be lowered to eighteen. (See pp. 294-295.) The First Report of

the Legislature's Select Committee on Election Laws does not deal with

the age question, but the Committee will consider the age qualification

in its report for the 1970 session. (See the First Report (1969), at p. 4.)

The age at which one can be a candidate in such elections is also

twenty-one. (See The Election Act, s. 13; The Legislative Assembly Act,

R.S.O. 1960, c. 208, s. 6 (1); The Municipal Act, s. 34 (1) (d); and the

Canada Elections Act, s. 19.)

The same age applies to school board elections. (See The Public

Schools Act, R.S.O. 1960, c. 330; The Secondary Schools and Board of

Education Act, R.S.O. 1960, c. 362 and The Separate Schools Act, R.S.O.

1960, c. 368; as amended. See Appendix A.)

G. Miscellaneous Age Requirements

1. For Driving Motor Vehicles

Section 18 (1) of The Highway Traffic Act (R.S.O. 1960, c. 172)

provides

:

No person under the age of sixteen years shall drive or operate a

motor vehicle or farm tractor on a highway.

The effect of this provision is that no one under the age of sixteen can
obtain a driver's licence.

Ownership of a motor vehicle, as with personal property generally,

may be acquired at any age. The Select Committee on Youth recom-

mended that no one under the age of sixteen years should be permitted

to purchase and register a motor vehicle in his own name. (See p. 283.)

This recommendation has not yet been implemented.

2. For Drinking and Smoking

Section 82 (3) of The Liquor Control Act (R.S.O. 1960, c. 217, as

amended S.O. 1965, c. 58, s. 51) provides:

No person under the age of twenty-one years shall have, consume,
attempt to purchase, purchase or otherwise obtain liquor.

The Select Committee on Youth recommended that this age require-

ment should remain unchanged. (See pp. 283-285.) The Act also

provides that no one under twenty-one shall apply for or obtain a

liquor permit and that no person shall knowingly sell or supply liquor

to anyone who is under that age (or apparently under it). (See ss. 73 and
82.)

Under The Liquor Licence Act (R.S.O. 1960, c. 218), no person under
twenty-one shall have, purchase or consume liquor on any licensed

premises. It also makes it an offence for anyone under that age to enter

or be found on that part of a licensed premise where liquor is sold, except

in a dining room or dining lounge. (S. 54). Persons selling or serving

liquor to someone under twenty-one and licencees who allow anyone
under that age to enter or be found on that part of the premises where
liquor is sold, except in a dining room or dining lounge, are guilty of an
offence. (S. 53).
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A federal statute prohibits those under sixteen from smoking or

chewing tobacco in a public place, or possessing cigarettes. It also makes
it an offence to sell or give cigarettes or cigarette papers to a person of

that age, whether for his own use or not, or tobacco in other forms for

his use. (See the Tobacco Restraint Act, R.S.C. 1952, c. 266, ss. 2 and 4.)

A provincial statute makes it illegal to sell or give cigarettes, cigars or

tobacco in any form to anyone under eighteen (although it is permissible

for a sale to be made to a child for his parent or guardian on written

request). (See The Minors' Protection Act, R.S.O. 1960, c. 243, s. 2.)

3. For Theatre Attendances

No person under twelve, unless accompanied by someone sixteen or

over, may attend moving pictures in a theatre after 7.30 p.m. or during

school hours and no one under eighteen may be admitted to a theatre to

view a film classified as "restricted". (See The Theatres Act, R.S.O.

1960, c. 396, s. 23, as amended S.O. 1960-61, c. 99, s. 11.)

4. For Military Service

Section 21 (3) of the National Defence Act, (R.S.C. 1952, c. 184)

provides

:

A person under the age of eighteen years shall not be enrolled

without the consent of one of his parents or his guardian.



CHAPTER III

THE PRESENT SOCIAL BACKGROUND

Today's child lives in a remarkable age of change.

The technatomic period in which he finds himself

began to show its impact upon our society after 1945,

following close upon the heels of war. Since that

time, advances in technology and new knowledge have
far exceeded the entire accumulation of knowledge

since the discovery of the wheel.

The Ontario child is caught up in this challenging

revolution, and he is daily barraged, enriched, and
deeply affected by the wonders of the age.

The bounties and distractions of modern living have
created new values and new ideas, new concepts of

time and space, new freedoms and new constraints.

Living and Learning, The Report of

the Provincial Committee on Aims
and Objectives of Education in the

Schools of Ontario, 1968, at p. 37.

The twenty-year old of today was born in 1949 and entered school in

1955.

Population

We live in a society in which the influence of the young is obvious.

This should not be surprising. Half the province's population is now
twenty-five or under. In 1966, the provincial population was 6,960,870.

The table below shows how the population was distributed according to

particular ages:

Age Number Cumulative Total

Under 1 138,434

1 140,867

2 154,509

3 156,741

4 155,193

5 159,920

6 154,662

7 155,410

8 152,633

9 147,436

10 150,417

11 141,408

12 138,650

13 131,824

[19]
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Age Number Cumulative Total

14 125,971

15 121,568

16 117,601

17 117,676

18 119,690

19 122,662

20 105,995

21 96,572

22 95,499

23 96,477

24 90,510

25 91,377

2,560,620

2,908,967

3,379,255

30 97,845

40 107,708

50 81,277

60 56,645

70 39,068

80 17,103

90 and over 9,832

The following table of age-distribution on the basis of ten year

groupings, shows the heavy weighting of the population in the younger

age groups:

Age Group Number

0-9 1,515,505

10 - 19 1,287,467

20 - 29 918,909

30 - 39 919,771

40 - 49 860,341

50 - 59 646,727

60 - 69 443,334

70 - 79 267,583

80 - 89 91,101

90 and over 9,832

(Dominion Bureau of Statistics, Catalogue 92-611, Table 25, 1966.)

(It should be noted that the proportion of those born outside Ontario

will be considerably higher in the twenty and over age groups.)

Those with which this Commission has been most concerned are

the eighteen, nineteen and twenty-year olds. The chief question which
the Commission has had to consider, in its final analysis, was whether
they should be treated in private law as adults. There were, in 1966,

nearly 350,000 young men and women in this group. It constituted

nearly nine per cent of all persons eighteen years or over.
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Education

Perhaps the most striking change in recent times is in the extent

to which young people are continuing with their education. In 1948,

only 38.7 per cent of the fifteen-nineteen age group were enrolled in the

province's secondary schools. In 1966, the figure was 72.6 per cent.

(Report of the Minister of Education, 1966 at p. 79.)

The following table shows the total enrolment in the Ontario

elementary and secondary school system on an age basis for the year

1966:

Age Number

15 120,397

16 105,613

17 81,209

18 45,459

19 16,537

20 3,626

(See Tables 1.51, 1.54, 1.55 and 6.16 of the Report of the Minister of

Education, 1966.)

Unfortunately, there are no figures available which show post-

secondary school enrolment on an age distribution basis. Full-time

enrolment at Ontario universities in 1966 was 62,851 and it is estimated

that 80 per cent of this number were under twenty-one. Post-secondary

enrolment has grown rapidly in the past three years. Over 90,000 are

now in full-time attendance at university. Community colleges, which
were mainly in the organizational stages in 1966, now have an enrolment
of 25,000. Total post-secondary enrolment is now in the neighbourhood
of 140,000. Every indication is that this figure will continue to grow at

a rapid rate.

Labour Force

Youth nevertheless continues to play an important role in the

Ontario labour force, as the following table demonstrates:

Youth in Ontario Labour Force

Labour Force 1955 1960 1965

All ages

Employed
2,059,000

1,993,000

2,377,000

2,249,000

2,614,000

2,548,000

Unemployed

Age 14-19

Employed

66,000

178,000

168,000

128,000

201,000

118,000

66,000

240,000

224,000

Unemployed

Age 20-24

Employed

10,000

244,000

235,000

23,000

259,000

241,000

16,000

298,000

288,000

Unemployed 9,000 18,000 10,000
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The labour force figures are annual averages and are based on the

monthly Labour Force Survey, the results of which are published by the

Dominion Bureau of Statistics. (See Catalogue No. 71-001.) The
figures are indicative of the extent to which young people are in the

labour market. Included are students who work part-time.

Marriage

One commonly accepted measure of participation and acceptance

of responsibility in society by individuals in their late teens is the rate

at which they are marrying. This does not mean that a decision to

marry at eighteen is a mark of maturity. The person of that age who
decides not to marry but to continue with his or her education may be

making a more mature choice. However, having married, the teen-ager

has accepted responsibilities which go with adulthood.

The table below shows the tendency of teen-agers to marry:

Marriages by Age of Bride and Groom, Ontario, 1957-59 Period
and 1964-66 Period

Age

Groom

1957-59 1964-66 % Increase

16 and under 153 140 -8.5

17 853 1,107 30.0
18 3,207 4,352 35.6

19 6,506 8,184 25.8

20 9,957 12,293 23.4

21 and over 119,595 128,267 8.1

Age

16 and under
17

18

19

20

21 and over

Bride

1957-59

4,900

8,116

15,210

15,869

15,311

80,865

1964-66 Increase

4,802 -0.2

9,231 13.8

17,811 17.1

19,512 23.0

18,951 23.8

84,038 3.9

(Dominion Bureau of Statistics, Catalogue 92-611, Table 25.)

In the 1964-66 period, 70,000 brides were under twenty-one and
84,000 were over that age. Twenty thousand grooms were minors and
128,000 were twenty-one or over. While there has been an increase

in the absolute numbers of teen-agers marrying, there has in fact been

a decrease in the rate of teen-age marriage when population growth is

taken into account. In 1966, 30,157 young men and women in the

eighteen to twenty age group married. This represented 8.7 per cent

of the 348,347 persons in that age bracket. In 1961, 22,813 in that

group married. That represented 9.5 per cent of the 239,914 then in



23

that group. This is nearly a ten per cent decline in the rate of marriage

for this group. (See Province of Ontario Vital Statistics for 1961,

Table 28, and 1966, Table 18.) There are a number of reasons why
this should be so. A greater proportion of young people are con-

tinuing their education for a longer period. In addition, and to some
extent because of their increased interest in further education, the

young have different motivations. Or at least there has been a change

of emphasis. To the seventeen or eighteen year old girl marriage is

not the solution to life that it once was. She has become more interested

in developing a career for herself and the opportunity is now there for

her to do so.

Parenthood

Parenthood, like marriage, involves the acceptance of responsibility.

Births in recent years to parents who are under twenty-one show a

relative decrease, in terms of teen-age population growth, and a relative

increase, in terms of the overall declining number of births. The total

number of births in Ontario in 1957 was 150,920 and in 1966 was 131,942.

In 1957, there were 20,084 children born to mothers under twenty-one

and, in 1966, there were 24,581. There were 1,855 births in 1957 where
the father was under twenty and 2,821 in 1966. It is acknowledged
that the falling of the general birth rate (from 26.8 per thousand to

19.0 during this period) is due to new means of contraception. These
means do not appear to have been adopted by women under twenty-one

to the same extent as those over that age have. Of the 20,084 births

to mothers under twenty-one, 5,152 were born to unmarried mothers
and 14,932 to married mothers. (See Province of Ontario Vital Statistics

1957 and 1966, Table 7.)

Physical and Emotional Development

Evidence before the Latey Committee established that boys com-
plete their growth at the average age of 17^4 years and girls at 16J4,
with standard deviations of about ten months and thirteen months
respectively. The brief of the British Medical Association put the mean
age of puberty in girls at thirteen and in boys at fifteen. There was
evidence that the age of puberty has been falling in Great Britain at the

rate of four months for every decade since 1830. (See Latey Report,

at paras. 73, 144, and 174.) There appears to be no statistical evidence

of this kind for Ontario. In Canada, physical maturation may take

place slightly earlier owing to higher nutritional intake.

The evaluation of emotional development is very difficult, and an
almost hopeless task if one wishes to compare the young of today with

the young of yesteryear. The British Medical Association could only

conclude that "certainly from the physical aspect and very probably
from the psychological aspect, the adolescent of today matures earlier

than in previous generations".

The attainment of emotional maturity is a continuous process, of

which adolescence is only a phase. A person is more emotionally mature
at thirty than he was at twenty-one. He will be more emotionally
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mature at twenty-one than at eighteen. On the other hand, he will

normally have passed through the adolescent phase at eighteen. At
that age he has the emotional maturity of a young adult.

Credit

In recent years commercial concerns have been enlarging the

teen-age market by the extension of credit and teen-agers have responded

to the use of credit facilities in much the same way as adults. There
are no figures available as to the amount of credit that is involved or

as to the numbers of those under twenty-one who fail to honour their

financial obligations. Young people appear to be reliable in this respect.

The brief of the Retail Council of Canada to the Commission states:

. . . today's young people as a group have more formal education

and adopt a more responsible attitude towards their credit obliga-

tions than is the case of the population as a whole.

The Association of Juvenile and Family Court Judges found that this

was the general business experience. Its brief states:

In order to endeavour to secure some relative views of the extent

of the problem of persons under twenty-one years of age engaged
in credit buying in the community, steps were taken to contact

some of the better known finance companies in the personal loan

business .... The surprising consensus of opinion of all of the

institutions was that in general the borrowers under the age of

twenty-one years seemed as a matter of record far more reliable

than those over twenty-one ....

In an effort to assess the experience arising from credit buying,

certain credit bureaux were contacted to ascertain if they would
have some knowledge as to collection difficulties carried out on
behalf of merchants from persons under twenty-one. Again
surprisingly enough the comment seemed to be that there was not

really very much trouble enforcing payments from this group and
indeed far less with young people than there was with their parents.

Ontario students are also obtaining credit to finance their education.

In the year 1968-69, approximately 50,000 were granted loans under the

Canada Student Loans Act, (S.C. 1964-65, c. 24), as part of the Ontario

Student Awards Program. It is estimated that two-thirds of this group
were under twenty-one. The average loan was in the neighbourhood
of $500, although it is possible to obtain a loan, for one academic year,

of $1000. The maximum that a student can borrow over a period of

years is $5,000.



CHAPTER IV
THE COMMISSION'S CONCLUSIONS

General

At what age should young people be regarded as fully responsible in

private law? At what age should they have full capacity to contract,

deal with property and give consents? In short, what should be the

age of majority?

Comparing today's young with those of past generations to deter-

mine whether they mature earlier is a fruitless exercise. Certainly the

former are better educated and better informed. They stay in school

longer, yet exercise much greater purchasing power. They are finan-

cially dependent on their parents for longer, yet have a greater intel-

lectual and psychological independence. Exposed to new mass media,

they are more in touch with the world's problems and more involved.

They are subject to different and more severe stresses in more complex
and faster-moving times.

However, the crucial issue is, comparison apart, at what age are

young people generally in Ontario today capable of dealing with their

own affairs? The fact there are an obvious few who are immature should

not be to the prejudice of the many. There are immature persons in

every age group.

Both here and abroad, the general consensus is that twenty-one is

too high. The Commission agrees with the statement of the Minister

of Justice for Sweden in his Report to the Conference of European
Ministers of Justice in June, 1968:

Normally young men and women appear to be totally independent

individuals, both willing and capable to take their own responsibility

in personal as well as in financial matters, already before they

attain the age of twenty-one.

The trend in Europe is towards lowering the age and increasing interest

is being taken there in the subject. (See the Report on the Age of Full

Legal Capacity, Consultative Assembly of the Council of Europe,

Legal Affairs Committee, Doc. 2507.)

In the United Kingdom a government bill is before Parliament to

fix the age of majority for England and Wales at eighteen, following the

recommendations of the Latey Committee. The Latey Report states:

That the historical causes for 21 are not relevant to contemporary
society

;

That most young people today mature earlier than in the past;

That by 18 most young people are ready for these responsibilities

and rights and would greatly profit by them as would the teaching

authorities, the business community, the administration of justice,

and the community as a whole.

[25]
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The maturity of the eighteen to twenty-year olds in Ontario today

was recognized by the Select Committee on Youth (1967, at p. 294).

Its Report states (in reference to the voting age, a matter outside the

scope of this Report)

:

Young people at age 18 to 20 today are generally more educated

and more knowledgeable than any previous generation at the same
age. One of the great weaknesses noted by the Committee in its

many contacts with young people was the inability of adults to give

youngsters responsibility commensurate with their knowledge and
capability. Probably this has stemmed from the unfortunate

image that has been created by those few irresponsible, often im-

mature teen-agers who all too frequently come to public attention.

Certainly they do not typify nor represent the large numbers of

stable and good living young persons who make up our great body
of youth.

The general tenor of the briefs and other communications to the

Commission has been in favour of lowering the age to eighteen. The
brief of The Juvenile and Family Court Judges Association stated that,

whiie it would be difficult to predict the consequences so far as credit

granting was concerned, for "all practical purposes it would not appear

to be improper" for those in this age group to hold and dispose of property

at an earlier age.

The Commission has concluded that the age of majority should

be reduced to eighteen. It realizes that there will be those who disagree.

Some will say that the age should remain the same and others that

nineteen or twenty would be more appropriate.

The choice of an age is bound to some extent to be arbitrary. There
are three factors which led the Commission to choose eighteen. First,

it is their judgment that most young men and women of that age are

capable of managing their own affairs. Second, in practice, they do
manage their own affairs. Third, they wish to be independent and
participate in society as adults.

There may be fears expressed that the eighteen or nineteen-year old

may be taken advantage of by the predatory salesman. The Commis-
sion believes that by the time young persons reach the age of eighteen

today that they have become well aware of the "make-believe" of

advertising and, in this respect, are more sophisticated than many of

their elders. In any event, predatory sales practices can best be dealt

with by legislation which protects the consumer generally. (See, for

example, The Consumer Protection Act, S.O. 1966, c. 23.)

In practical terms, those in the eighteen to twenty age group are

already dealt with, on the whole, as consumers as if they were adults.

In legal terms, a significant exception has been made to the age of

twenty-one rule in recognition of the necessity of young people having
to pay for their post-secondary education. The Canada Student Loans
Act (S.C. 1964-65, c. 24, s. 15) provides:
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A guaranteed student loan made by a bank to a borrower not of

full age ... is recoverable by a bank from the borrower as though
the borrower had been of full age at the time the loan was made.

Thus, an eighteen-year old, or even a seventeen-year old, nowmay become
fully responsible for loans up to a $1000 a year. Unless the age of

majority is lowered, we are likely to see more exceptions of this kind.

Other Approaches to Reform

There are a number of other approaches to the improving of the

present position of the eighteen to twenty age group, rather than by
lowering the age. The Commission has rejected these but they should

be mentioned.

1

.

Emancipation on marriage or full-time employment

It would be possible to confer full capacity on persons who marry,

or who leave home and become self-sufficient, or who become fully-

employed even if remaining at home.

In the view of the Commission, to give full capacity to those who
marry or step out of the educational process is grossly unfair to the

others. Early marriage or dropping out of school are hardly signs of

mature judgment. Those who remain single and continue with their

education may well be more mature.

2. Test of discretion

Capacity could be given by the use of a test of discretion. The
court would decide in a particular case whether the young person had
reached an age where he could be said to have sufficient judgment.
This individualized approach has merit but would create far too much
uncertainty. There are hundreds of thousands of young persons involved

and it would be much more satisfactory to have one age for capacity

so that they and persons who deal with them will know where they stand.

3. Emancipation by judicial order

The courts could be given the power to confer either full or limited

capacity on particular young persons who would have to apply for an
order of emancipation. This would likely be cumbersome and costly.

Again, this is an approach which fails to take into account the large

number of young persons in the eighteen to twenty age group.

4. Varying capacities by age group

Another possibility is to give very limited capacity to those up to,

say, fifteen, and greater, but not full, capacity to those over that age.

The creation of special age groups would be, however, likely to

cause confusion and, in the view of the Commission, would be un-

necessary if the age of majority were lowered to eighteen.
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5. Capacity with parental approval

A young person could be given capacity to make particular trans-

actions on parental approval. For those who are eighteen and over,

this proposal is out of touch with the realities of modern life. Young
persons in that age group are now, on the whole, independent in their

decision-making and would resent having the apron strings retied in

this way.

Legislation Required

If the age of majority is to be changed, then there whould be

enacted a provision similar to section 1 (1) of the Family Law Reform
Act, 1969 (see Appendix C), which provides:

1.— (1) As from the date on which this section comes into force

a person shall attain full age on attaining the age of eighteen

instead of on attaining the age of twenty-one; and a person

shall attain full age on that date if he has then already attained

the age of eighteen but not the age of twenty-one.

Such a provision would change the "age of majority" as it applies under

the common law.

In addition, there are a number of statutory provisions that would
have to be amended or repealed. These establish an age requirement of

twenty-one for matters which are closely related to capacity to contract,

to deal in property and to give consent. There are a number of other

statutory provisions which are not as closely related to the age of

majority, but which might be considered for amendment in light of this

Report. All these are set out in a Schedule at the end of this chapter.

Appendix A, at the end of the Report, contains a list of provincial statu-

tory age requirements with respect to young persons on a variety of

matters. Only those that are concerned with matters connected with

the operation of the age of majority in private law are dealt with here.

As mentioned previously, such matters as the ages of voting, drinking,

driving and theatre attendance, or the minimum ages at which a young
person can be employed in factories, mining or logging, involve policy

considerations which are not for this Commission to consider.

When of Age

The law as to when a person reaches a particular age should be

changed. At common law, a person is said to reach a particular age on
the day before his birthday because "the law does not take cognizance

of a part of a day". (See Re Shurey, [1918] 1 Ch. 263. In an unreported

1968 decision, Re Hales, the Ontario Court of Appeal held that an order

made under section 9 of The Training Schools Act, 1965, S.O. 1965,

c. 132, to send a child under sixteen to a training school, was invalid as

it was made on the day before his sixteenth birthday. The child was
therefore sixteen and the juvenile court thus had no jurisdiction. The
Criminal Code takes the opposite tack. Under section 3 (1) of the Code,
a person apparently attains a particular age on the day after his birthday

insofar as Code provisions are concerned.)
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To the public a person attains a particular age at the moment the

day of his birthday anniversary begins. There is no good reason why
the law should not coincide with the public's understanding. The
Latey Report recommended that (at pp. 123-124):

. . . the moment of attaining an age in law should be the

commencement of the relevant anniversary of the day of the person's

birth.

Section 9 of the Family Law Reform Bill, 1969 (see Appendix C) im-

plements this recommendation. This Commission recommends that

a similar provision be enacted in this Province.

Summary of Recommendations

To summarize, the Commission recommends that:

1. The age of majority be lowered to eighteen by:

(a) the enactment of a general provision that persons shall

attain full age at eighteen instead of twenty-one; and

(b) amending and repealing the statutory provisions as

set out in the Schedule at the end of this chapter.

2. The moment of attaining an age in law should be at the com-
mencement of the day which is the relevant anniversary of the

person's day of birth.

3. The term "minor" is preferable to the term "infant" and should

be used wherever possible.
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SCHEDULE

1. Provisions that should be amended by substituting the age of

eighteen for twenty-one:

s. 11 of The Agricultural Development Act,

ss. 13 and 15 of The Apprenticeship and Tradesmen s Quali-

fication Act , 1964,

s. 12 (3) of The Change of Name Act,

ss. 19 (4), 52, 70 (4), 72, 73 and 75 of The Child Welfare Act,

1965,

s. 6 (1) of The Commissioners for Taking Affidavits Act,

ss. 3 (1), 188 (1), 200, 223 and 299 (4) of The Corporations Act,

s. 25 of The Credit Unions Act,

s. 20 of The Dower Act,

s. 17 of The Infants Act,

s. 11 (a) of The Junior Farm Establishment Act,

ss. 34 (2) and 93 of The Loan and Trust Corporations Act,

s. 32 of The Mining Act,

s. 2 (e) of The Partnerships Registration Act,

s. 52 (1), (2), (3) and (4) of The Registry Act,

s. 49 (1) of The Surrogate Courts Act,

s. 12 (1) (c) of The Vital Statistics Act,

ss. 10 and 13 (2) of The Wills Act, and

ss. 9 (5) and 50 of The Workmen's Compensation Act.

[Note: If the Report of the Commission on The Proposed Adoption in

Ontario of The Uniform Wills Act is implemented, section 8 of

the draft bill contained in that Report should be amended in

similar fashion.]

[Note: In addition, it will be necessary to amend in the same way
regulations and forms which specify the age of twenty-one as a

requirement in matters similar to those dealt with in the above
provisions. An example is Form 23 contained in the regulations

under The Land Titles Act. (See s. 83 and R.R.O. 1960, Reg.

403, Rule 31 and Form 23.)]
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2. Provisions that should be repealed:

ss. 13, 14 and 15 of The Infants Act.

3. Provisions of a miscellaneous character which might be considered

for amendment in light of this Report and with respect to which
the Commission makes no recommendation:

s. 1 (a) of The Children's Institution Act, 1962-63,

s. 1 (e) of The Family Benefits Act, 1966,

s. 114 of The Highway Traffic Act,

s. 13 (2) of The Homes for the Aged and Rest Homes Act,

ss. 2 (1) and 44 (5) of The Jurors Act,

ss. 4 and 5 of The Local Boards Act, 1964,

s. 1 (J) of The Medical Services Insurance Act, 1965,

s. 6 (2) of The Municipal Health Services Act,

ss. 4 (1) (b), 7 (5) and 48 (2) of The Public Libraries Act, 1966,

s. 4 of The Seduction Act, and

s. 7 (8) (c) of The Succession Duty Act.

[Note: The list of provisions in paragraph 3 above should not be
regarded as exhaustive.]
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THE LAW RELATING TO MINORS' CONTRACTS

CHAPTER V
THE PRESENT LEGAL POSITION

SUM MARY

A. Introduction

B. Void Contracts

C. Voidable Contracts
1. Contracts that are binding until repudiated

2. Contracts that are not binding until ratified

D. Binding Contracts
1. Contracts for necessaries

2. Contracts of service and apprenticeship

E. Tort as an Alternative

F. Restitution

G. Third Persons

H. The Guarantor of an Infant's Contract

I. Problems under the Present Law

A. Introduction

This chapter gives an outline of the law of infants' contracts, which
has been the subject of some criticism. To some extent, this area of the

law is uncertain and, in some respects, unfair. Reducing the age of

majority from twenty-one to eighteen would, of course, have the effect

of removing the application of that law from a very substantial portion

of what are now infants' contracts. Nevertheless, regardless of the age

that is ultimately decided upon, consideration should be given to im-

proving this particular body of law.

Ontario law in this area is based on the common law as it developed
in England. Nearly a hundred years ago, however, the English passed

a reform statute, the Infants Relief Act, 1874 (37 & 38 Vict., c. 62),

which was poorly-drafted and resulted in the English law becoming
very unsatisfactory. This Province fortunately did not enact similar

legislation. Accordingly some of the case law that has developed in

England since 1874 is not relevant to Ontario.

[32]
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The Latey Committee made a number of proposals to improve the

law as it is in England. These proposals, which are discussed in the

next chapter, were not made in the form of recommendations. The
Committee recommended that its proposals should be considered by the

English Law Commission. That Commission will be reviewing these

proposals in its project for the codification of the law of contract gener-

ally. It is not expected that the English Law Commission will be com-
pleting its report on this subject for some time. The Family Law Reform
Bill, 1969 does not make provisions for changes in the law of infants'

contracts.

There have been only a handful of reported cases on infants' con-

tracts both in England and the common law provinces of Canada in

the past fifty years. This is surprising when one considers the great and
ever-increasing purchasing power that is exercised by those under

twenty-one. This might have been explained at one time on the basis

that most infants' transactions were for relatively small amounts and
usually for cash. However, credit granting to teen-agers has become
large-scale in North America. Yet there is still little litigation. The
reasons for this state of affairs are discussed later.

There is, of course, case law in the fifty American states. (See

Williston on Contracts, 3rd ed. (1959), vol. 2, at pp. 1-75.) In nearly

all the states, the case law has developed from English common law

principles. There are, however, irregular divergences. This is parti-

cularly true in the area of restitution, where generally the Americans
have been inclined to be more active in seeking just solutions. On the

whole, there has not been a great deal of litigation in the United States

on infants' contracts.

In considering the present legal position in Ontario, the courts of

this province would probably look to the English law rather than the

American for guidance. Yet the English law is by no means settled.

C. Grunfeld, Reader of English Law at the University of London, wrote
in an article on Reform in the Law of Contract in 1961:

Does property pass to a fraudulent infant under a contract for the

supply of non-necessaries? How far and in how many mutations
of form may goods or money in the hands of a fraudulent infant be

traced? May an adult vendor recover the non-necessaries supplied

to an infant who later resiles from the bargain? May an infant

enforce against the adult party a contract that does not bind the

infant? These are some of the outstanding open points in the law of

infants' contracts.

(See 24 M.L.R. 62 at p. 84. See also G. H. Treitel, The Infants Relief

Act, 1874, 13 L.Q.R. 194 (1957) and P. S. Atiyah, The Liability of

Infants in Fraud and Restitution, 22 M.L.R. 273 (1959).)

One cannot therefore be precise about the state of the law in this

area. In this chapter, the Commission has endeavoured to set out
what it believes to be the law in Ontario. To some extent, this has

necessarily been a speculative exercise. Regard, of course, has been had
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for such standard works as Halsbury's Laws of England, the American
Restatement, the Canadian Encyclopedic Digest (Ontario) (2nd ed.),

Cheshire and Fifoot's The Law of Contract (6th ed.), Treitel's The Law
of Contract (2nd ed.) and Williston on Contracts (3rd ed.), as well as

numerous articles in the learned reviews.

as:

Based on common law principles, infants' contracts may be classified

1. Void,

2. Voidable, or

3. Binding.

Void contracts are those which are clearly prejudicial to the infant.

Binding contracts include those which are for necessaries. All other

contracts are said to be voidable, i.e., the infant can choose not to be

bound. Voidable contracts may be enforced by the infant but not, if he

so elects, against him.

B. Void Contracts

Under most contracts, each party receives benefits and assumes
burdens. Thus, in nearly all contracts to which an infant is a party,

the infant will assume obligations of some kind. If these are so onerous

that they outweigh the general benefit which the contract confers on
him, the contract is void.

The category of void contracts is a narrow one and there are few

reported cases in recent times dealing with it. (For an example, see

Butterfield v. Sibbitt, [1950] O.R. 504.) Nor does it provide infants with

any significant protection. Nevertheless, there are distinctions between
a void contract and a voidable one. The former is void ab initio but the

latter becomes void when the infant avoids it. A contract which is void

ab initio cannot be ratified with the result that the infant can never

become liable under it. (See Phillips v. Greater Ottawa Development Co.

(1916), 38 O.L.R. 315.) Nor apparently could the infant enforce it

against the other party. In addition, the position of third parties will be

different. Where an infant sells an article which he acquired under a

contract which was void ab initio, it appears the purchaser from him
will not obtain a good title as against the vendor to the infant. If the

article had been acquired under a voidable contract, however, the

purchaser would have a good title. (See McBride v. Appleton, [1946]

O.R. 17.) The special category of contracts that are void ab initio

would seem to be unnecessary. Such contracts could well be governed

by the same principles as apply to voidable contracts. The infant has

adequate protection if he can avoid the contract.

C. Voidable Contracts

Voidable contracts fall into two groups:

1. Contracts that are valid and binding until repudiated, and

2 ,|Contracts"that are not binding until ratified.
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Although the term "voidable" therefore appears to have two different

meanings, it is used in both categories to refer to the right of the infant

to choose not to be bound by the contract he has entered into. In one

case he may choose to repudiate, and in the other he may choose not to

ratify. It is only the infant party to a contract, of course, that may
avoid it. The other party is fully bound.

1. Contracts that are valid and binding until repudiated

These are contracts by which the infant acquires an interest in some
subject-matter of a "permanent nature", which carries with it continuing

obligations. Until he repudiates such a contract, the infant is bound to

discharge these obligations. Under a lease, for example, he is liable for

rent as it becomes due. As a purchaser of shares which are not fully paid

up, he will be liable to pay a call demanding payment of all or part of

what is unpaid. Partnership agreements are also regarded as coming
within this category. Unless an infant partner repudiates such an
agreement, he cannot prevent the payment of partnership debts out of

the common assets.

The infant may repudiate these contracts during his infancy or

within a reasonable time thereafter. He will not be liable for obligations

that accrue after repudiation but, it appears, he will be liable for obliga-

tions that accrued up to that time. When the infant repudiates, he must
repudiate the entire contract: he cannot reject provisions that he con-

siders prejudicial and affirm others which are beneficial.

2. Contracts not binding until ratified

This is a residual classification. All infants' contracts fall within it,

except

:

(a) those that are void as prejudicial to the infant,

(b) those that are for necessaries,

(c) beneficial contracts of service and apprenticeship, and

(d) those which are for the acquisition of an interest in some
subject-matter of a permanent nature and are thus valid until

repudiated.

Contracts which come in this category are said to be unenforceable

against the infant until he ratifies it after he comes of age. If he never
ratifies the contract, it can never be enforced against him. Such a

contract is not regarded as being void, since the infant, on attaining his

majority, is able to confirm it and bind himself. (See Cheshire and
Fifoot, The Law of Contract, 6th ed. (1964), at p. 358; Williston on Con-
tracts, 3rd ed. (1959), vol. 2, at p. 21.)

In England, most of such contracts are void and cannot be ratified.

This was so provided by the Infants Relief Act, 1874 referred to earlier.

Ontario has no similar legislation.
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Credit transactions

By far the largest group of contracts coming in this classification of

voidable contracts are those under which infants purchase goods (other

than necessaries) on credit. To enable the further expansion of the

teen-age market by commercial concerns, credit is being increasingly

extended to the teen-ager. In particular, he is encouraged to open
accounts with department stores. Generally-speaking the credit grantor

has no legal remedy which he can enforce against the infant who refuses

or neglects to pay. However, the repayment experience is apparently

sufficiently good to warrant the credit grantor taking the risk that he

cannot collect.

The credit grantor does have some safeguards. There is some
selectivity in the credit-granting process based on the age of the infant,

whether he is employed or still in school, and the credit record of his

parents. If he is under eighteen, the credit grantor will be more careful

and perhaps make it a condition of granting him credit that the parents

agree to indemnify the credit grantor if the infant fails to pay. Perhaps
the most important factor in ensuring payment is the threat of an adverse

credit record, which may make it difficult to obtain credit elsewhere and
also may hinder the infant's employment prospects. Furthermore, the

contract which the infant makes with the credit grantor may well state

that the title to goods purchased will remain in the credit grantor until

the goods have been paid for. This enables the credit grantor to re-

possess the goods should the infant fail to pay and is particularly relevant

to durable items such as household appliances and motor-cycles. Of
course, where the goods are necessaries, such as clothing and foodstuffs,

the credit grantor will be able to sue the infant successfully, since con-

tracts of that kind are not in the voidable category. Finally, where the

infant has failed to pay and no legal recourse against him is available, the

credit grantor may seek assistance by communicating with the parents

or even the infant's school or employer, as the case may be. There is

one further possibility. It may be that some creditors sue infants as a

matter of course, leaving it to the infant to raise the defence of incapacity.

The validity of judgments obtained in this way, however, may be open

to question. There are no statistics available which would demonstrate

whether, and to what extent, such a practice exists.

Cash transactions

Voidability has no significance where a contract for personal property

or services has been fully executed by both the infant and the other party.

In such a case, the infant has performed all his obligations so that there

cannot be any question of the other party seeking to enforce some further

performance of the contract against him. On the other hand, as will be

seen later when restitution is discussed, the infant is not entitled to the

return of what he has parted with unless there has been a total failure of

consideration from the other party. Thus, in the completed transaction

the infant receives no special protection, assuming an absence of fraud

or the imposition of onerous conditions.

Ratification must be in writing

For a ratification to be valid, it must be in writing and signed by the

person who as an infant made the contract, or by his agent. Section 7 of

The Statute of Frauds (R.S.O. 1960, c. 381) provides:
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No action shall be maintained whereby to charge a person upon a

promise made after full age to pay a debt contracted during infancy

or upon ratification after full age of a promise or simple contract

made during infancy, unless the promise or ratification is made by a

writing signed by the party to be charged therewith or by his agent

duly authorized to make the promise or ratification.

The section has been criticized by Professor Julien Payne of the

Faculty of Law at the University of Western Ontario. He has written:

The requirement that the promise or ratification shall be in writing

is a relic of a bygone age when Parliament at Westminster saw fit

to enact legislation as a means of discouraging unscrupulous liti-

gants from pursuing groundless claims with the aid of manufactured

evidence ... a continued insistence upon written formalities is

unwarranted by contemporary social and economic conditions and
legislative action should not be taken to secure the repeal of sec. 7 of

The Statute of Frauds. Such a course of action would not merely

reflect contemporary social and commercial demands but would also

eliminate some of the technical complications presently arising from

a strict application of the section . . . many of the jurisdictions of

the United States of America have long abandoned the requirement

of a written promise or ratification and hold that any manifestation

by the infant of an intention to regard his bargain as binding will

preclude the infant from thereafter avoiding the transaction.

(See The Contractual Liability of Infants, 5 Western Law Review 136

at pp. 145-146 (1966).)

D. Binding Contracts

There are two kinds of contracts which are enforceable against

infants:

1. Contracts for necessaries, and

2. Contracts of service and apprenticeship.

These two exceptions to the general rule were allowed as they were usually

for the substantial benefit of infants. It was said that infants should be

able to contract for the necessities of life and in respect of earning a liveli-

hood. If, however, a contract for necessaries contains onerous terms, it

is void. Similarly, unless a contract of service is substantially for the

benefit of the infant, he may repudiate it.

1. Contracts for necessaries

To say that infants' contracts for necessaries are binding may be
misleading. While it is accepted that the infant is liable, there are two
views as to how the liability arises. One theory is that he is bound in

contract, because he has agreed. The other is that he is bound in quasi-

contract, because he has been supplied. Under the first theory, the in-

fant should be liable for the price he agreed to pay and under the second
he is liable for a reasonable price. In this respect, it will be recalled

that section 3 (1) of The Sale of Goods Act (R.S.O. 1960, c. 358) requires

an infant to pay a "reasonable price" where necessaries have been sold

and delivered to him. Which of the two theories will prevail has yet to

be settled.
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Executory contracts

Meanwhile, depending on the theory that is applied, a different

result is obtained in considering the question of executory contracts for

necessaries. If the infant is to be regarded as liable because he has been
supplied, then he should not become liable so long as the contract remains

executory. If he is liable in contract, his liability could arise whether
or not the other party has performed his obligations. Rather than have
the result hang on which theory is said to be right, it would be preferable

if necessaries were confined to goods delivered or services rendered. If

he has not yet received what he has contracted for, there is not the same
moral justification for holding him responsible. Furthermore, if he no
longer wishes what he has contracted for and not yet received, can it

really be said that the particular "necessaries" are so essential to his

welfare that he should be bound? Unfortunately, the courts have not

had the opportunity to adequately deal with the subject. There appear
to be no cases in which an infant has been held liable under a contract

for goods, which were necessaries, where delivery had not yet been made.
There is one English decision, Roberts v. Gray [1913] 1 K.B. 520, where an

executory contract for education was held enforceable as being one for

necessaries. This case has been criticized. It would have been more
appropriate to classify the contract as one of service.

Necessaries: a question of law and fact

Necessaries include both goods and services. To be regarded as

necessaries the goods or services rendered must be suitable:

(1) to the infant's station in life, and

(2) to his actual needs.

Under the second of these requirements, the price cannot be recovered

if the infant was already adequately provided for. The first requirement

may not be conceptually defensible in Ontario today. It was laid down in

recognition of the class society that existed in England in past centuries.

In any particular case, the determination of whether the goods or

services are necessaries is a two-stage process. There is a question of

law to be decided, and then a question of fact. First, the court must
decide as a question of law whether, in the circumstances, the goods or

services could be necessaries. If the court determines that they could be,

then it must be decided whether in fact they were necessaries. A court

might decide, for example, that a watch could be a necessary, but it was
not in the particular case because the infant already had one which was
perfectly adequate.

Food, clothing and lodging are the obvious examples of what may-

be considered necessaries. So may be legal advice and medical and
dental care. A contract for the funeral arrangements of an infant's

spouse or child has been held to be a necessary. Education has been

said to be a necessary, although the Ontario Court of Appeal has held

that a contract for a correspondence course in accountancy was not

enforceable as a contract for necessaries. (See International Accountants

Society v. Montgomery, [1935] O.W.N. 364.)
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A contract for the purchase of a car or truck by an infant in his

business is not a necessary. (See Pyett v. Lampman (1922), 53 O.L.R.

149. See also Blackwell v. Farrow, [1948] O.W.N. 7.)

Loans for necessaries

At common law, a loan made to an infant for the express purpose of

purchasing necessaries could not be recovered. Whether or not the

infant actually expended the borrowed funds on necessaries was im-

material. Equity ameliorated the situation, however, by allowing the

creditor to recover to the extent that funds were spent on necessaries.

Consequently, if the lender wishes to protect himself, he should supervise

the expenditure of the loaned funds.

2. Contracts of service and apprenticeship

Contracts of service and apprenticeship were binding on infants at

common law so long as they were substantially for the infants' benefit.

Under a contract of apprenticeship a person is bound to serve another

in return for being taught a trade or calling. A contract of service is the

agreement between an employer and an employee, under which the latter

agrees to provide his services and obey the reasonable orders of his

employer, normally in exchange for pay. The latter type of contract

may involve instruction, but so long as the instruction is only an inci-

dental object, the contract is one of service and not of apprenticeship.

Contracts of apprenticeship are now governed by statute. Under
section 13 of The Apprenticeship and Tradesmen' s Qualification Act, 1964

(S.O. 1964, c. 3) every contract of apprenticeship must be in the pre-

scribed form and be approved by the Director of Apprenticeship, an
official in the Department of Labour. An "apprentice" in the enactment
means a person who is at least sixteen. (S. 1 (a).) If the apprentice is

under twenty-one, he is required to perform his obligations under the

contract, and is entitled to its benefits, as if he were of full age. (S. 15.)

So far as contracts of service are concerned, the common law still

applies. Any infant employee is bound by his contract of service with
his employer so long as that contract is substantially for his benefit.

E. Tort as an Alternative

An infant cannot be successfully sued in tort if the result will be
to require him indirectly to perform an unenforceable contract he has

made. (See Noble's Ltd. v. Bellefleur (1963), 37 D.L.R. 2d 519.) Sup-
pose, for example, a twenty-year old obtains a loan or buys a car on
credit by fraudulently misrepresenting his age to be twenty-one. An
action against him for deceit or, where he has carelessly damaged the

car in breach of his contract of purchase, an action of negligence will not
succeed. If either action were to succeed, the infant would in effect be
required to pay what he had contracted to pay.

The infant, as mentioned earlier in this Report, becomes responsible

in tort generally when he is old enough to appreciate the nature and
likely consequences of his actions. However, he will only be liable in

tort if the cause of action does not in substance arise out of contract.
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It may be that the tort would not have been committed but for a contract

entered into by the infant, yet he will be liable if the tort is regarded as

independent of the contract. Whether the tort is so directly connected

with the contract as to give the infant protection or sufficiently inde-

pendent of the contract so as to lender him liable is sometimes difficult

to determine. The answer appears to depend on whether what the infant

has done was contemplated by the contract. If an infant rents a car and
damages it by driving carelessly, he will not be liable to the owner for the

tort of negligence. (See Dickson Bros. Garage v. Woo Wai Jing (1957),

11 D.L.R. 2d 477.) On the other hand, if he raced the car contrary to

the express terms of the rental agreement and crashed it, then he will be

liable in tort for damages. In the first case, the act of driving was con-

templated by the contract but, in the second, the act of racing was not.

Although an infant may not be sued in tort on the basis of fraud as

an indirect means of enforcing a contract against the infant, equity will

in some situations intervene and require the fraudulent infant to restore

what he has received under the doctrine of restitution.

F. Restitution

Once an infant avoids a contract which has been fully or partly

performed by either the infant or the other party, to what extent are the

parties entitled to claim restitution? Are they entitled to be restored to

their original positions, or at least be compensated to some extent so that

one will not gain at the expense of the other?

Restitution means the restoring of a party to a position whereby
he would not have suffered a loss. In its simplest form, restitution can

be achieved by returning the specific goods or money parted with. This,

however, is not usually possible. The goods may have been used,

consumed, sold, exchanged, lost or destroyed. Money loaned will

normally have been spent. The borrower may or may not have some-
thing to show for that expenditure. In most cases full restitution could

only be made by requiring the payment of a sum of money. The extent

to which restitution will be ordered under our existing law in respect of

infants' contracts is unsettled, but appears to be very limited. (See

Cheshire and Fifoot, The Law of Contract, 6th ed. (1964), at pp. 361-363;

P. S. Atiyah, The Liability of Infants in Fraud and Restitution, 22

M.L.R. 273 (1959); Williston on Contracts, 3rd ed. (1959), Vol. 2, at

pp. 35-43; the Latey Report, at pp. 80-83.)

The American position

As mentioned earlier, the American courts have been more inclined

to make restitution orders than the English. However, the law in the

American states is by no means uniform. Williston, referred to supra,

summarizes the American position (at pp. 35-43) as follows:

From what has been said it is evident that if an infant has received

consideration for a transfer of money or goods by him, and still has

that consideration, he cannot disaffirm his transfer without vesting

a right in the other party to recover the consideration. It does not

logically follow however, that the infant must tender it back as a
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condition precedent of his right to disaffirm. Rather it would seem
that his privilege allows him to disaffirm the whole transaction,

leaving upon each party the burden of demanding and regaining

what he has parted with. A number of decisions, however, require

the infant to offer to surrender so much of the consideration, as is

still in his possession, as a condition of disaffirmance.

If the infant has used or parted with the property while still an
infant and no longer possesses it, by the weight of authority, and as

a logical consequence of his incapacity, he may avoid an executory

promise, or an executed transfer, or a release of a cause of action,

without any liability for what was given him in exchange. The hard-

ship of such a situation upon the adult has produced a number of

decisions and some statutes providing that the infant cannot dis-

affirm a transaction executed on both sides unless he can and does

put the other party in statu quo. It has with more reason been held

by courts of equity that equitable relief will not be given to an
infant unless he himself does equity by restoring what he has

received. But if the infant has used, lost, or destroyed what he

received, in many jurisdictions even equitable relief will not be

denied because of the infant's failure to restore the consideration

or its value. The prevailing rule allowing an infant to rescind an
executed transaction without restoring what he has received may
often work gross injustice. The injustice of such results so far as

the adult is concerned is not diminished by the fact that the infant

has previously wasted the consideration which he received from the

adult.

Though the weight of authority still permits an infant vendee
to recover the price paid merely upon offering to return the property,

if any, remaining in his hands, without accounting to the vendor for

its depreciation or use, there is an increasing number of juris-

dictions which allow the vendor to deduct for such depreciation and
use. In view of the general education and early sophistication of

youth, when minors commonly transact a consideable volume of

business on their own behalf, the latter view which rests upon the

equitable basis that, if the contract is fair and reasonable, then the

minor should not be permitted to overreach any more than the

adult seems clearly the better. Some of these cases have emphasized
the infant's misrepresentation of age, but this would seem merely an
incidental step toward the recognition of the broader underlying

principle.

In some states the ordinary rule prevailing in regard to necessaries

has been extended so far as to hold an infant bound by his contracts,

where he fails to restore what he has received under them, to the

extent of the benefit actually derived by him from what he has

received from the other party to the transaction. This seems to

offer a flexible rule which will prevent imposition upon the infant

and also tend to prevent the infant from imposing to any serious

degree upon others.
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The statutory provisions, referred to by Williston, that require an
infant to restore the consideration or its equivalent as a condition of

disaffirmance only appear to apply to infants over eighteen. Such laws

have been enacted in Arkansas, California, Idaho, Montana, North
Dakota, South Dakota, Oklahoma and Utah. The California provision

reads

:

In all cases other than those specified in sections thirty-six and
thirty-seven, the contract of a minor, if made whilst he is under the

age of eighteen, may be disaffirmed by the minor himself, either

before his majority or within a reasonable time afterwards; or, in

case of his death within that period, by his heirs or personal represen-

tatives; and if the contract be made by a minor whilst he is over the

age of eighteen, it may be disaffirmed in like manner upon restoring the

consideration to the party from whom it was received, or paying its

equivalent. [Emphasis added]

(See s. 35, California Civil Code.)

The Ontario position

Such Canadian and English cases as there are only settle some of the

issues. To what extent American case law might be turned to for

guidance in this Province is a matter of speculation. There has yet been

no indication that the courts will look in this direction.

So far as an infant seeking restitution is concerned, the law in

England is clearly that he can only recover what he has parted with if

there has been a total failure of the consideration which he was to

receive from the other party. This is the case whether the infant has

fully or only partially performed his obligations. (See Valenti v. Canali

(1889), 24 Q.B.D. 166, where an infant failed to recover money paid on
account of furniture which he had purchased, although the court's

decision appears to be influenced by the fact that the infant had used the

furniture for some months; Pearce v. Brain, [1929] 2 K.B. 310, where an
infant who had exchanged his motor-cycle for a second-hand car which
broke down four days later owing to a defective back axle, was unable to

obtain the return of the motor-cycle by offering to give back the damaged
car; and Steinberg v. Scala (Leeds), Ltd., [1923] 2 Ch. 452, where an
infant repudiated a contract to buy shares for which she had half-paid

but was unable to obtain the return of what she had paid on account of

the purchase price.)

Where a person seeks restitution in England from an infant, it

seems accepted that he can only succeed if there has been fraud on the

part of the infant (which is dealt with below). In the absence of fraud,

it seems the infant is not obliged to return the goods or money he re-

ceived, or its equivalent. The Latey Committee accepts this view.

(See para. 300.) It has been suggested, however, that a person might sue

an infant successfully, first, in quasi-contract for the return of the pur-

chase price where the infant fails to deliver the goods and, second, in an
action for the recovery of goods or money where the money or goods can
still be identified and certain other factors are present. (See P. S.

Atiyah, The Liability of Infants in Fraud and Restitution, 22 M.L.R.
273 (1959).) There is no case law which directly supports these sug-

gestions. (See Cheshire and Fifoot, p. 362, fn. 1.)
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It has already been mentioned that equity will in some instances

order a fraudulent infant to make restitution. It appears that equity

will only intervene in this way where the infant has acquired goods by
fraud and has retained the goods. In such a case, it will be ordered that

the goods be returned. Restitution will not be ordered, however, if the

infant has parted with the goods or where he obtains a loan by fraud as

in both these instances restitution would require payment of a sum of

money which would be indirectly enforcing the contract. (See Cheshire

and Fifoot, The Law of Contract, 6th ed. (1964), at pp. 361-362.) The
various situations discussed below assume an absence of fraud.

Most infants' contracts deal with the acquisition of personal prop-

erty. Where property is sold to an infant under a conditional sales

contract, title will remain in the vendor until he has been paid. Thus,
if the infant avoids the contract the vendor is entitled to repossess the

goods as he still owns them. This is not really a matter of restitution

but simply involves the recovery of property which he owns.

The various situations and the law as it appears to be applicable

to them are:

1. Where the contract is unperformed by both parties

When the infant avoids the contract neither party has parted

with consideration. Thus, no question of restitution arises.

2. Where the contract is fully performed by both parties

In this situation, the infant is not seeking to avoid performing

obligations as he has done all that is required of him under the

contract. What the infant wishes to do is avoid the contract

and obtain the return of the consideration he parted with.

This he cannot do, even if he offers to give back in full what he

received. He can only successfully claim restitution if there

has been a total failure of consideration moving from the other

party, i.e., where the other party has totally failed to perform

his obligations. Here, he has performed his obligations so the

infant can do nothing. (See Steinberg v. Scala (Leeds) Ltd.,

[1923] 2 Ch. 452 and Pearce v. Brain, [1929] 2 K.B. 310.)

3. Where the contract has been wholly or partly performed by the

infant, but is wholly unperformed by the other party

By avoiding the contract the infant can escape liability in

respect of his unperformed obligations, if any. Clearly he can

recover what he has parted with if there has been a total failure

of the consideration which he was to receive. However, there

is a difference between his not receiving the consideration

because the other party has failed to perform his part of the

bargain and because under the contract it is not yet due. In

the latter case, it may be that he could not recover.

4. Where the contract has been unperformed by the infant, but has

been wholly or partly performed by the other party

If the infant avoids the contract here, the other party is unable

to obtain restitution even if the infant has in his possession the

very consideration he received.
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5. Where the contract has been partly performed by one party and
either partly or wholly performed by the other

When the infant avoids the contract, he need not perform any
obligations, if there are any, which remain unperformed. But
he cannot recover what he has parted with since there has been

no total failure of consideration. (See Steinberg v. Scala (Leeds)

Ltd., [1923] 2 Ch. 452.) The other party is not entitled to

restitution.

G. Third Persons

It appears that third persons may sometimes suffer unfairly as a

result of infants' contracts. This may occur where the infant buys
goods from one person and then sells them to another (the third person).

The problem arises with respect to whether or not title to the goods

passes to the third person. The third person will not receive title if the

vendor to the infant retained ownership under a properly registered

conditional sales contract by which title is only to pass when the goods

are paid for. That is fair emough. However, it appears that he will

also not receive title if the contract between the infant and the vendor

to the infant is void because it is onerous to the infant. If the contract

is void for this reason, title probably does not pass to the infant. Thus,

the infant would have no title to pass to the third person. Yet where the

infant acquired the goods under a voidable contract, the third person

will obtain a good title if he was a bona fide purchaser for value without

notice. (See Cheshire and Fifoot, at pp. 357-8; Crossley Vaines on

Personal Property, 4th ed. (1967), at p. 170; M. J. Higgins, The Transfer

of Property under Illegal Transactions, 25 M. L. R. 149 (1962); McBride
v. Appleton, [1946] O.R. 17; see also s. 24 of The Sale of Goods Act,

R.S.O. 1960, c. 358.)

The validity of the third person's title (and, of course, the title of

any person who claims through him) thus depends on whether the

contract that the infant had with his vendor was void or voidable.

Since void contracts are those which are prejudicial to the infant, the

absurd position is reached that the vendor who imposes onerous condi-

tions on an infant purchaser is better off than the reasonable vendor.

The former is apparently able to take the position that since the con-

tract he made with the infant is void title still remains in him and he

therefore can claim the goods from the third party.

H. The Guarantor of an Infant's Contract

A guarantor is someone who undertakes to answer for the liability

of another. His guarantee creates a subsidiary liability, which he must
discharge if the person whose obligations he has guaranteed fails to

perform. The guarantor's liability depends upon the liability of the

person guaranteed. If it turns out that the latter is not liable, then the

guarantor has no liability.

Thus, in England the guarantor of an infant's contract which is

void under the Infants Relief Act, 1874 cannot be sued successfully on
his guarantee. Since there is no primary obligation, the guarantee is
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meaningless. This result has been criticized and the courts have re-

stricted its application. (See Cheshire and Fifoot, at p. 357 and the

Latey Report, at pp. 93 et seq.\ M. P. Furmston, Infants' Contracts —
La Nouvelle Vague? 24 M.L.R. 644 (1961).)

On the other hand, where a person agrees to indemnify another in

respect of a contract which the latter has made with an infant, he is

primarily liable. In this case, he has undertaken to assume direct

responsibility for the performance of the contract. He will also assume
a primary liability where he co-signs the contract with the infant, as for

example where he is co-maker with an infant of a promissory note. In

these instances, the indemnifier and co-signer will be liable although the

contract cannot be enforced against the infant.

The distinction between a guarantee and indemnity is obviously a

technical one and, in most circumstances, it is grossly unfair that a

guarantor of an infant's contract should escape liability because the

wording was not in the form of an indemnity. The guarantee has usually

been sought and given because the other party is dealing with an infant

and would not enter into a contract with that infant unless an adult

guarantees the infant's performance.

Where an infant's contract is only voidable, it is not clear whether
the guarantee can be enforced. Certainly, if the contract was one which
was not binding until ratification and the infant ratified it on attaining

his majority, there would seem to be no good reason why the guarantor

should not be liable. But if the infant refuses to ratify, there is no pri-

mary liability for which the guarantor is answerable. There appear to

be no Ontario cases on this point and the law must be regarded as

uncertain.

I. Problems under the Present Law

1. Is it necessary to have the various classification of infants'

contracts that now exist?

(a) Could the classification of void contracts be eliminated

on the grounds that the infant has sufficient protection

where the contract is voidable by him? The matter of

deciding whether a contract was prejudicial to the infant

would then be left to him and not be a question for the

courts.

(b) Is there any justification for maintaining the distinction

between voidable contracts that are valid and binding

until repudiated and those that are not binding until

ratified?

(c) Is it essential to retain the classification of binding

contracts, i.e., would it be workable in this day and age

to treat contracts for services and necessaries as void-

able?
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2. To what extent should an infant be liable in tort to a party he

has contracted with where the imposition of liability will result

in the indirect enforcement of the contract? Specifically,

should he be liable for deceit unconnected with his age?

3. To what extent should there be restitution where an infant

avoids a contract?

4. If the classification of contracts for necessaries is to be retained,

(a) Should executory contracts for necessaries be binding?

(b) Should the determination of whether a contract is one

for necessaries be a mixed question of law and fact, as it

now is, or simply a question of fact in each case?

(c) Should loans made to an infant for the purchase of

necessaries be binding on the infant, whether or not he

spends the borrowed funds on necessaries?

5. Should the requirement of The Statute of Frauds that ratifica-

tion must be in writing and signed by the infant be dropped?

6. Should third parties acquiring property from infants be given

protection where the infant has acquired the property under a

void contract?

7. Should a guarantor of an infant's contract be liable where the

infant has avoided the contract?

The proposals of the Latey Committee to solve these problems are

dealt with in the following chapter. This Commission's conclusions are

set out in Chapter VII.



CHAPTER VI
THE LATEY PROPOSALS

SUMMARY
A. The Proposals

B. Problems under the Proposals

A. The Proposals

The proposals of the Latey Committee, insofar as they are relevant to

Ontario law, to reform the law relating to infants' contracts are set out

below. In addition, the Committee proposed that the Infants Relief

Act, 1874 should be repealed.

The philosophy behind the Latey proposals is stated in the Report
of the Committee (at p. 78)

:

289. We should not like to do anything that enlarges the possibility

of an infant being sued for damages for breach of contract,

particularly if the contract were executory on both sides. The
main purpose of the special rules as to infancy is, we believe,

to protect the infant against his own immaturity and inex-

perience. Nothing should, therefore, be done to make it more
difficult for an infant to withdraw from an unwise transaction.

On the other hand we believe that the law should not enable an
infant to profit materially from his infancy, as it does at

present.

290. We therefore see the operation of the future law on what we
may term restitutionary rather than contractual principles.

We believe that the general principle should be that contracts

should not be binding on those under the age of majority.

To this general principle there would be no exceptions. Infants

would however be liable to restore benefits they have received

if they were unwilling to perform their part of the contract.

The proposals were:

1. All contracts entered into by an infant should not be enforceable

against him by action or otherwise (subject to the proposals

below); (p. 80)

2. (a) Where an infant receives money, property or services

under a contract which he fails to perform he should be

liable to make restitution by accounting to the other

party for the benefit he has received; (p. 82)

(b) The court should have wide discretionary powers in

restitutionary actions, including the power to relieve the

infant from liability to account to such extent as it

sees fit; (pp. 82, 88)

[47]
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3. Where an infant has parted with money or property under a

contract which is unenforceable against him he should be

entitled to the return of the money or property, subject to an
obligation to account to the other party for any benefit he has

received, if he (the infant) resiles from the contract before it

is fully performed; (p. 83)

4. The court should have a discretion whether to give effect

to any term in an infant's contract of service or apprenticeship

if it is of the opinion that such term is unreasonable or harsh

or not in the infant's interest; (p. 86)

5. (a) Infants should be liable in tort for deceit unconnected

with age even if the effect would be indirectly to enforce

a contract; (p. 92)

(b) Infants should remain exempt from liability in tort for

deceit where misrepresentation as to age has induced

other parties to contract with them; (p. 93)

6. (a) Any contract by a person of full age to accept liability

in the event of the failure by an infant to carry out what
he has undertaken to do shall be enforceable notwith-

standing the unenforceability or nullity of the infant's

undertaking; (p. 94)

(b) A guarantee or indemnity of an infant's undertaking

should be enforceable only if it is signed in a space

marked in such manner, and accompanied in the

document by such words, as may be specified. The
wording should be short, but designed to draw to the

signatory's attention just what he is letting himself

in for. A possible form of wording might be:

If you sign this YOU may become personally

liable to pay the money. Sign it only if you
want to be legally bound, (p. 95)

The Latey proposals would abolish the present classifications of

infants' contracts and treat them all as unenforceable. The most
significant theoretical change in this respect would be with regard to

contracts for necessaries, which would no longer be binding. Another
consequence of the proposals is that it would not be possible to claim

successfully against an infant where the contract was only executory.

However, the most drastic change that would be brought about by
the proposals would be a full introduction of the principle of restitution,

to be tempered only by the exercise of judicial discretion to relieve the

infant from liability to account in what were thought to be suitable

cases.

The purpose of introducing restitution was to give some protection

to the parties who have contracted with infants. The Latey Report
states (at p. 81)

:
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It does not seem to us that the present law maintains a just balance

between the need to protect the young from exploitation or their own
foolishness on the one hand and the desire not to cause hardship

to honest adults on the other .... Whatever protection might
be given to the infant in respect of liability under the terms of the

contract, we cannot see the justification for enabling him to keep
benefits acquired from the other party without any liability to

account.

Restitution should not depend on fraud, as it now does, the Committee
said.

The Latey Committee believed that, if an infant received money
under a contract and then failed to perform his part of the bargain, the

money should be recoverable by the other party to the extent that the

infant failed to perform. Similarly, the Committee concluded that an
infant should be bound to repay money that he borrowed. Since in

both these instances the infant would normally have spent the money
he received, he will be required to repay an equivalent amount. (He
may have to pay for the use of the money as well, particularly in the

case of the loan, although the Latey Report is not as clear as it might be

on this point.) Thus, although he may have dissipated the benefit he
received, he will be liable to account. In short, he is being made liable

for the benefit he received, not for the benefit he has retained when
restitution proceedings are brought.

Where it is goods or services that the infant receives, the same
principle would apply. If he refuses to pay under the contract, he can
be ordered to return the goods where the contract was for the purchase

of goods and he still has them in his possession. In other cases, he can

be ordered to pay a sum representing the benefit he received.

The liability of the infant to account in these situations is subject,

of course, to the wide discretion the courts are to have to relieve him
from liability, e.g., where he has been taken advantage of.

The Latey Committee admitted that, in some circumstances, a
refund by the infant of part of the money he received would come to

"much the same thing as an award of damages". It gave two examples.

Where an infant delivered faulty goods under a contract, he might be

required to refund part of the funds paid him. Or where, perhaps for

some reason beyond his control, he was unable to deliver the goods at

all and he has expended the funds in a legitimate way (such as by pay-
ment to his supplier), he might be ordered to return the funds paid to

him. The Committee was not disturbed over the similarity that these

orders for refunds would have to damage awards. The point the Com-
mittee stressed was that the infant should not be allowed to profit from
his minority at the expense of the other party. The court's discretion

to relieve him from liability in proper cases was the safeguard.

Under these proposed principles of restitution, there is no need for a

special classification for contracts for necessaries. The infant will be
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liable to account for the benefit which he has received, whether or not

he has consumed or otherwise disposed of the particular necessaries he

has purchased.

The infant, too, is to be entitled to restitution when he avoids a

contract, but only if he repudiates the transaction before it has been

fully performed on both sides. He is to be entitled to the return of the

money or goods he has parted with under the contract, subject to

accounting to the other party for any benefit he has received.

The Latey Report does not state expressly the role that ratification

should have under the proposed law. It does refer to the present

unsatisfactory position in England with regard to ratification, which

cannot be effectual under the Infants Relief Act, 1874, and contains a

proposal that that statute should be repealed. The Report states

(at p. 89)

:

We are quite clear that while protection against contractual liability

is needed by persons under the age of majority there is no justifica-

tion for protecting adults against the consequences of fresh contracts

or of ratification.

Presumably the Committee believed that an infant should be able to

ratify on attaining his majority. The Committee does not suggest that

the Statute of Frauds provision requiring ratification to be in writing

(which was repealed in England in 1875, the year after the passage of the

Infants Relief Act) be resuscitated.

B. Problems under the Proposals

There are a number of problems arising out of the Latey proposals.

These are:

1. The main question is whether the proposals go too far in attempting

to be fair to the person who deals with an infant. Imposing on an

infant a liability to account for any benefit he has received would in

most cases, be indirectly requiring him to perform the contract.

Even though there would be judicial discretion to relieve the infant,

the whole emphasis on protection would shift. The basic principle

would be that the infant must make restitution. The present law

is largely based on the assumption that an infant does not have
the maturity and experience which would enable him to enter into

contracts with the judgment of an older person. The law protects

the infant by saying that (with exceptions) he is incapable of

entering into a contract that will bind him. Persons who deal with

him do so at their own risk.

What is the justification for a change from this position? Simply
to protect persons dealing with infants. If the age of contractual

capacity is reduced to eighteen, should those who contract with

children under that age receive the protection the Latey Report
contemplates?
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It is, of course, an entirely different matter to require an infant

to account for a benefit he retains. If he buys a motor-cycle on
credit, he should not be able to refuse payment and keep the motor-

cycle. But what if he crashes the motor-cycle and it is completely

wrecked? Should he be required to account for its value. What
if he sells it and spends the proceeds? The same problem arises

with a loan. If an infant borrows $500 and buys a car with the

funds, it is not reasonable that he should escape liability and keep

the car. On the other hand, if he borrows money and spends it

such a way, as for example on travelling, that he retains no benefit

in the form of cash or goods, should he be liable to account?

The basic question is who shall absorb the loss in situations

where the infant no longer retains the benefit he received. Should

the risk of such a loss be carried by persons who deal with infants,

particularly if the infant class is confined to those seventeen and
under? Or should the infant be accountable?

If the restitutionary principle were to be restricted to cases

where the infant retained a benefit, other problems would arise.

Firstly, the extent to which tracing should operate would have to

be considered. Would the person dealing with the infant be able

to follow the goods into the hands of, say, all but a bona fide pur-

chaser for value without notice? Would he be able to trace the

benefit in the hands of the infant as the infant deals with the

benefit by sale, exchange and mixing with his other assets? Tracing

can be a very complicated matter. Secondly, if the infant knows
that he is only going to be responsible for any benefit he retains,

then he may be tempted to dissipate it if he learns the other party

is about to make him account for it. Thirdly, it would become
essential to revive the classification of necessaries and perhaps that

of contracts that are valid until repudiated. Under the Latey
proposals these classifications are no longer needed as the infant

would be required to account for any benefit he received. Where,
however, restitution was to involve only accountability for benefits

retained, an infant would not have to account for necessaries, which
he will normally have consumed by the time a claim is made, unless

special provision is made for them. The same would apply to rent

due on a lease for the period that the infant has had possession. If

he repudiates the lease, he will have nothing to show for the benefit

(i.e., the right to possession) received to the time of repudiation.

2. There is also a problem with the wide judicial discretion proposed

by the Latey Committee. This may cause uncertainty in a number
of ways. Firstly, there will be uncertainty as to when it will be

exercised and this is likely to lead to litigation in situations where
there is doubt and the expense seems justified. Secondly, because

subjective values will be significant, different judges will have
varying views on when the discretion should be exercised. One
judge may feel that the age of an infant, say 14, should of itself be
sufficient to relieve him from liability. Another judge may think

not. Much may depend on their philosophy as to whether or not an
infant should be accountable.
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Furthermore, as many infant contract situations involve

amounts that are not worth litigating, the parties should be able to

settle their disputes on the basis of a few definite and easily under-

stood rules without having to take court proceedings.

Finally, if there is to be an exercise of judicial discretion, should

there not be some standards as to how it should be exercised?

3. The Latey Report is apparently opposed to allowing an infant to

resile from a contract once it has been fully performed by both sides.

This would leave the law in the same position with respect to fully

executed contracts. However, the Report gives no reason

why an infant should not be able to avoid such a contract and
obtain the return of the consideration he has parted with (assuming

that he will restore the consideration he received). This raises

the question of why an infant should lose protection merely because

the contract is performed. The law seeks to protect him from
his lack of judgment. Why should the law make an exception

because he, for example, paid cash and received the goods purchased?



CHAPTER VII
THE COMMISSION'S CONCLUSIONS

After much deliberation, the Commission has concluded that recom-

mendations on the law of infants' contracts ought not to be made at this

time. The studies of the Commission should continue and a further

report made at a future date. There are a number of reasons for not

making recommendations now. If the age of majority is lowered, it

would be salutary to observe how the law of infants' contracts works in

respect of those under the reduced age. In particular, a study should

be made of credit granting practices and collection procedures if meaning-
ful proposals for change are to be made. If American commercial
experience is followed here, as seems likely, there will be an expansion of

credit granting in the next few years to those in their mid-teens.

The Commission is not convinced that the main thrust of the Latey
proposals, to impose on infants a liability to account for benefits received,

is the best solution. Nor would the imposition of liability to account
only where a benefit is retained be likely to achieve practical results.

It will be interesting and helpful to see what solutions the English Law
Commission arrive at after examining the Latey proposals.

The removal of the eighteen to twenty age group from legal infancy,

which the Commission recommended in Part I, would substantially

lessen the need for any immediate change in the law of infants' contracts.

The Commission's primary concern has been to consider what would
be suitable law for persons seventeen and under. Generally-speaking,

the present law gives satisfactory protection to this group. In the

Commission's view, however, it overprotects those who are eighteen,

nineteen and twenty. If no change is made in the age of majority, the

Commission would propose that those of eighteen and over receive less

protection, as is the case in a number of American states.

The Commission firmly believes that the law should continue to

protect the minor. Its fundamental purpose should be to protect him,

whether he is seven or seventeen, from exploitation by others and from
his own immaturity.

It would, of course, be possible to prohibit altogether transactions

with minors but such a law would be totally unrealistic. Rules as to

minors' contracts must take into account the economic realities of modern
life. Vast numbers of contracts are entered into every day by the young.
Nearly all of these involve purchases, ranging from bubble gum to

motor cars. Purchasing power in the hands of the young will continue

to increase as our society becomes more affluent. On the other hand, it

might well be advisable to consider whether certain kinds of transactions

should be prohibited or regulated, such as the granting of credit or sales

of motor cars. (The Ontario Legislature's Select Committee on Youth,
for example, recommend that no person under sixteen should be allowed

to purchase a motor vehicle. See its Report (1967) at p. 283.)

[53]
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In Part I, the Commission rejected suggestions that legal capacity

should be conferred:

1. By the use of a test of discretion (i.e., whether the minor had
reached an age where a court would in a particular case con-

clude he had sufficient judgment);

2. On emancipation, either by marriage, by leaving home and
becoming self-sufficient, or by becoming a full-time employee
even if remaining at home;

3. In increasing degrees according to specified age groups (unless

the present age of majority were retained)

;

4. By giving authority to the courts to confer full or limited

contractual capacity on particular minors; or

5. In the case of a particular contract, on parental approval of

that contract.

The Commission concluded that the interests of young persons and the

community would be best served by having an uncomplicated set of rules

that would apply to all persons under the age of eighteen.

It is, of course, only an extremely small percentage of contracts that

are now disputed on the grounds of an infant's incapacity, with the result

that present law is only actively applied in a very small number of

situations. This would undoubtedly continue to be the case under a

new set of rules. Whatever the law is, however, it will continue to

influence general commercial activity with the young and this should

be borne in mind in formulating new rules.

Where it now gives protection to minors, the present law puts the

person dealing with them to some extent in a position of risk. If proper

protection is to be given to minors such a result is inevitable. Nearly
all infants' contracts are with commercial concerns, who are well aware
of the risk involved. The risk does not, of course, now arise with cash

transactions. Practically speaking, it only arises in credit situations

where significant amounts are involved. The person dealing with the

infant can protect himself, if he wishes to, by selling under a conditional

sales contract where durable goods are being purchased, or by insisting

that an adult co-sign the contract or sign an indemnification agreement.

The Commission will continue to keep the law relating to infants'

contracts under review. The Commission's final recommendations can

best be made in the areas of law reform discussed in this Part in the light

of any legislation that may be passed following this Report and the

commercial experience resulting therefrom.



PART III

THE AGE FOR MAINTENANCE AND
PARENTAL CONTROL

CHAPTER VIII
MAINTENANCE

The general problem of maintenance as between husband and wife and
between parent and child has been studied in depth for the Commission
in its Family Law Project. The Commission will deal with the subject

generally in its report on family law. However, the Commission felt it

would be appropriate to consider in this Report the question of the age

at which parental responsibility for the maintenance of children should

cease.

At the present time, parental responsibility for maintenance ceases,

as a general rule, at sixteen. From the submissions received by the

Commission it is apparent that this age is regarded as too low by those

who deal professionally with family problems. The Commission also

takes this view. It does not make sense in today's society for parental

obligation to cease at an age when many children will continue to remain
in school for at least two or three years beyond that age.

The basis for the present position is a number of statutory provisions.

Under the common law parents were under no actual legal obligation

to maintain their children, except for criminal law sanctions that might

be imposed on them for neglect. (See Halsbury's Laws of England, 3rd

ed., vol. 21, at p. 189.)

There are a number of federal and provincial laws that provide penal

sanctions for failure to maintain a child. These only apply to children

under sixteen. The Criminal Code (S.C. 1953-54, c. 51, s. 186) imposes

a legal duty on a parent to provide the necessaries of life for a child under

sixteen and makes it an offence to fail to perform that duty if the child is

in destitute circumstances or if the child's life or permanent health is

endangered. Under The Child Welfare Act, 1965 (S.O. 1965, c. 14, ss. 19

and 40) any person who fails to support a child under sixteen of which he

has care or custody commits an offence and is liable to a maximum
penalty of $500 and one year's imprisonment. The Children's Main-
tenance Act (R.S.O. 1960, c. 55) makes it an offence, subject to a maximum
penalty of three months' imprisonment, for a parent who fails to maintain

and educate a child under sixteen (having regard to the child's station

in life and his ability to maintain himself).

[55]
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Legislative policy, in the main, also regards the age of sixteen as the

cut-off point in those statutes which provide for the making of orders for

for the maintenance of children.

Under The Deserted Wives and Children's Maintenance Act (R.S.O-

1960, c. 105, s. 2) a father who has deserted a child under sixteen and has,

without adequate cause, refused or neglected to supply the child with

food or other necessaries may be ordered to pay maintenance for the

support of the child. This situation will normally arise where the

husband has also deserted his wife. On the other hand, either or both

parents may be ordered to make payments under The Child Welfare Act,

1965 (S.O. 1965, c. 14, s. 26) in respect of a child under sixteen who has

been found to be in need of protection under Part II of the Act and been
made a ward of a children's aid society. Under The Workmen s Com-
pensation Act (R.S.O. 1960, c. 437, s. 49) the Workmen's Compensation
Board, where a workman is entitled to compensation and is not adequately
supporting his wife or children under sixteen, may divert all or part of

the compensation for the benefit of the wife or children.

Prior to the passing of the new federal divorce legislation in 1968,

the Parliament of Canada had not enacted laws dealing with the

maintenance of children, leaving the matter to the provinces. The
Divorce Act (S.C. 1967-68, c. 24, ss. 2 and 11), however, provides that, on
granting a decree nisi of divorce, the court may make orders for the

maintenance of children of the marriage who are under sixteen (or over

sixteen and unable to look after themselves).

Before 1968, it appears that the Ontario courts had jurisdiction in

divorce actions to grant maintenance in divorce actions in respect of

children who were sixteen or over. Section 5 (1) of The Matrimonial
Causes Act (R.S.O. 1960, c. 232) provides:

In any action for divorce the court may . . . make such provision as

appears to be just with regard to the . . . maintenance and education

of the children of the marriage and direct payment by either the

father or the mother of such sum as may be necessary for the due
care, maintenance and education of the children of the marriage.

Although there is no age limit contained in the section, the following

section (s. 6) states that, where the statement of claim in any action for

the dissolution of marriage contains particulars as to any child of the

marriage who is under sixteen, the Official Guardian shall investigate

and report to the court on all matters relating to the custody, maintenance
and education of the child. It has been held that, notwithstanding this

apparent age limitation, a maintenance order may be made under section

5 in respect of children sixteen or over. (See Firman v. Firman, [1951]

O.W.N. 66.) However, since the 1968 federal divorce legislation only
requires the payment of maintenance up to the age of sixteen, it may be
doubtful if the Ontario courts now have jurisdiction to make awards
beyond that age.
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There is also no age limitation in respect of maintenance orders that

may be made in relation to custody or access orders under section 1 of

The Infants Act (R.S.O. 1960, c. 187). There would seem to be room for

the making of such maintenance awards for children sixteen or over

where the custody or access is sought in other than divorce proceedings.

(See the Firman case, referred to supra.)

The maintenance and custody provisions of the Divorce Act, The
Matrimonial Causes Act and The Infants Act create interesting constitu-

tional problems, which will only be settled by litigation or by repeal.

There is some question whether the maintenance and custody provisions

of the Divorce Act are within the powers of the federal Parliament as

ancillary to the power to legislate on divorce. The Report of The
Special Joint Committee of The Senate and House of Commons on
Divorce, 1967, at pp. 27 et seq., argues in favour of the validity of such

provisions. Assuming these provisions are valid, what is their effect on
section 6 of The Matrimonial Causes Act and section 1 (3) of The Infants

Act? Is Firman v. Firman still good law? These questions cannot be

answered here and are only raised to show that they exist.

There are a number of other statutory provisions related to the

question of maintenance for children. Legislative choice of maximum
age is usually sixteen, but there are some variations.

Under The Dependants Relief Act (R.S.O. 1960, c. 104), a judge may
order the payment of maintenance out of a deceased's estate in respect of

a child under sixteen (or a child over that age who is incapable of earning

a living), notwithstanding the provisions of the deceased's will.

Awards under The Workmen s Compensation Act (R.S.O. 1960, c.

437, s. 37, as amended S.O. 1964, c. 124 and S.O. 1968, c. 143), where
death results from an injury, include monthly amounts in respect of

children under sixteen (and are payable to an invalid child without regard

to age). The Workmen's Compensation Board has a discretion to extend

the period of compensation where the furnishing of further or better

education to a child appears advisable. Until 1964, such an extension

could not go beyond eighteen. Since then there has been no limitation.

The federal family allowance ceases to be paid when the child

attains sixteen or when he ceases to be maintained by a parent if that

should occur earlier. (See the Family Allowances Act, R.S.C. 1952, c.

109, s. 4.) The federal youth allowance is payable in respect of a

dependent youth who is in full-time attendance at school or university

(or so disabled as to preclude such attendance) and is sixteen or seventeen

yearsold. (Seethe Youth Allowances Act, S.C. 1964-65, c. 23.) Provincial

allowances may be paid under The Family Benefits Act, 1966 (S.O. 1966,

c. 54, ss. 1 and 7) in respect of a "dependent child" who is supported by
a parent, is under twenty-one, and attends an educational institution

(as defined by the regulations) and is making satisfactory progress with
his studies.
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A "dependant" under The Medical Services Insurance Act. 1965

(S.O. 1965, c. 70, s. 1 (f)) includes a child who is dependent for support

on the head of his family, under twenty-one and unmarried. Under
The Municipal Health Services Act (R.S.O. 1960, c. 256, s. 6), a parent

of a dependent child who is seventeen or over but under twenty-one is

liable for the personal tax leviable under section 6 (1) where it becomes
payable in respect of such child.

On the death of a contributor to the Superannuation Fund under
The Public Service Superannuation Act (R.S.O. 1960, c. 332, ss. 17, 18

and 20, as am. S.O. 1966, c. 131), refunds and allowances are payable
in respect of the contributor's children who are under eighteen. When
a person who has a credit in the Superannuation Fund under The
Teachers' Superannuation Act (R.S.O. 1960, c. 392, s. 32, as am. 1966,

c. 152), a dependant's allowance may be payable to children under
eighteen.

A "dependent child" for the purpose of computing succession duties

under The Succession Duty Act (R.S.O. 1960, c. 386, s. 7) is a child under
twenty-one or a child over that age who was dependent on the deceased

because of an infirmity. Under the federal income tax legislation, in

computing taxable income, deductions may be made in respect of the

taxpayer's children who are wholly dependent on him for support and

(i) under twenty-one, or

(ii) twenty-one or over and dependent by reason of infirmity, or

(iii) twenty-one or over and in full-time attendance at a school or

university.

(See the Income Tax Act, R.S.C. 1952, c. 148, s. 26, as amended.)

To summarize, parental responsibility for maintenance ends when
the child attains sixteen under The Deserted Wives' and Children's

Maintenance Act, The Children's Maintenance Act, and the Divorce Act.

Under The Matrimonial Causes Act and The Infants Act, there is no express

limitation on age but, in view of the Divorce Act provisions, there may now
be a limitation in divorce proceedings. There are a number of other

statutes in which legislative policy has recognized that parental obligation

should continue after the child has attained sixteen. These include The
Family Benefits Act, 1966, and Youth Allowances Act, The Workmen'

s

Compensation Act, The Succession Duty Act and the Income Tax Act.

In its brief to the Commission, the Association of Juvenile and
Family Court Judges of Ontario recommended:

. . . the age limit of sixteen years as contained in subsection 3 (of

section 2 of The Deserted Wives' and Children's Maintenance Act be

raised to twenty-one years, provided that the child is continuing

his education or training as approved by the court.
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The Association based this recommendation on

:

the urgent requirements for at least completion of secondary school

education and wherever possible continuation into university or

some other extension of formal training to meet the competition

required to secure the better paying and greater skill—and ability

—

demanding jobs of our present society. In having thoroughly

acknowledged the requirements for the extended education in this

day and age it is quite apparent that the terminating of the parents'

responsibility at the age of sixteen years can no longer be deemed
in any way satisfactory provided of course the child is able and
willing to continue his or her education.

A similar view was expressed in the Family Law Project Study. It

suggested that the courts be empowered

... to make such provision for the maintenance of any child of

either spouse as it deemed reasonable under the circumstances,

provided that such child is under the age of twenty-one years.

The above recommendations were not, of course, based on an
assumption that the age of majority would be eighteen, which would be

the case if the principal recommendation made by the Commission in

this Report were implemented. This raises a difficult question. Is it

consistent for a young person to acquire full legal capacity at eighteen

and at the same time require his parents to support him until he attains

twenty-one?

Some might argue that once a young person has acquired full legal

capacity he should take full responsibility for himself, even to the extent

of shouldering the financial cost of maintaining himself while he is still

attending school. Others might say that the problem of maintenance
can be regarded independently of the age of majority. The latter would
argue that the assuring of an adequate education and training is in the

interests of both the child and society and that the parents should be

expected to assume some share of the cost. The fact that the child is

sufficiently mature to have full legal capacity has no relevance to the

desirability to the child continuing his education or to the need, if it is

to be continued, of his parents assuming the cost of maintaining the child

while he receives his education.

The approach taken in England appears to be that, notwithstanding
the lowering of the age of majority to eighteen, maintenance orders in

respect of children over that age may be made where the children are

receiving education. In that country, the courts are empowered to

make provision for the maintenance of any child

:

(i) under sixteen, or

(ii) between sixteen and twenty-one who is receiving full-time

educational, professional or vocational instruction, or
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(iii) any child under twenty-one whose earning capacity is impaired

by illness or disability.

(See the Matrimonial Proceedings (Magistrates Courts) Act, I960, c. 48,

s. 16. See also other statutes referred to in the Latey Report, at pp.

69-70.) The Latey Report recommended (at p. 70) the retention of the

judicial powers to make maintenance orders for education or otherwise

beyond the age of eighteen. It went further, recommending that these

powers should not be confined to any age limit. The Family Law
Reform Act, 1969 does not interfere with the judicial powers. (See

ss. 4, 5 and 6.)

The Commission has concluded that the age for maintenance be

raised to eighteen.

Although the Commission believes that the age for maintenance
should be raised, it does not believe this should be done without qualifica-

tion. So long as the school-leaving age is sixteen, a young person can
choose to quit the educational stream at that point. He may take a job

and become self-sufficient or he may become unemployed. If a young
person decides to "drop out" of the educational system after his sixteenth

birthday, the Commission does not believe his parents should be under an
obligation to support him. The appropriate result can be achieved in

either of two ways. Either maintenance for those sixteen and over should

be tied to the child's continuing education as is done in England and as

was recommended by the Association of Juvenile and Family Court

Judges of Ontario. This approach is now taken with respect to allow-

ances payable to Ontario parents under the Youth Allowances Act and
The Family Benefits Act, 1966. The other method, put forward by the

Family Law Project Study, is to make maintenance payable in respect

of all children under a specified age, leaving the court to decide what is

reasonable in the circumstances. This Commission prefers the first

alternative. It achieves the desired result and has the advantage of

clarity. Both children and parents would know where they stood.

Strong arguments were made to the Commission that the age for

this purpose should be raised to twenty-one, but the Commission decided

against such a change at this time. Raising the age to eighteen does

represent a substantial change in parental responsibility. There is also

some merit in establishing one age at which full capacity and responsibility

are assumed.

The desirability of raising the age for maintenance applies, in the

Commission's view, as much to divorce as desertion situations. Accord-

ingly, although it recognizes that there might be an argument raised as

to the constitutionality of such a change, it recommends that the

provisions of The Matrimonial Causes Act expressly provide for main-

tenance to be payable in respect of children up to the age of eighteen

as proposed above. Such an express provision would ensure that the

courts would have regard for the sixteen and seventeen year old. With-
out it and in view of the Divorce Act, the courts may consider the Firman
case as no longer applicable.
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An order of maintenance under the various statutes being considered

results, of course, from the parents being in contention because of

divorce or separation. Where the parents are not in contention, the

courts do not have the power to make maintenance orders. Whether
or not parents who are getting along should be required to provide

maintenance for their children of sixteen and over who attend school is

a matter outside the scope of this Report.

The Commission recommends that the following acts be amended so

as to empower the courts to award maintenance in respect of children

who are sixteen and seventeen and are in full-time attendance at some
educational institution

:

The Deserted Wives' and Children's Maintenance Act,

The Children's Maintenance Act,

The Matrimonial Causes Act, and

The Infants Act.



CHAPTER IX
PARENTAL CONTROL

Custody and control, like maintenance, are dealt with generally in the

Study of the Family Law Project. The Commission felt, however, that

there was one problem of control, related to age, that could be dealt

with in this Report. This is the absence of any effective legal means of

parental control over the unruly teen-ager who has reached sixteen.

In recent years, the need for some method of control has been most
obvious in the Yorkville situation. What can one do with the young
boy or girl in their mid-teens who drops out of school and runs off to

Yorkville to lead a life of sex and drug experimentation? If the child

is fifteen or under, there is a procedure under The Child Welfare Act,

1965 (which is discussed later in this chapter) by which the child can

be sent home subject to supervision by a children's aid society. How-
ever, if the child has had his sixteenth birthday this procedure is not

available. Anguished parents of children in this category have wondered
why there was no way in which they could get an obstinate son or

daughter out of an unsavoury environment and back home.

The Commission fully realizes that the provision of legal procedures

is in itself no solution to a social problem of this kind. Young persons

who drop out of school and run away from home need wise and under-

standing counselling. So may the parents. There may be cases where
psychiatric treatment is needed. In some instances requiring a child

to live at home may compound the problem. Yet the ultimate responsi-

bility for children is with the parents. Where social and moral per-

suasion fails and confrontation results, surely the parents must have some
legal means by which they can fulfil their responsiblity?

Parental authority generally, of course, should be founded on good
family relationships and persuasion and not on legal procedures. Per-

suasion not law should be the keynote. One writer has recently stated:

The modern problem , of controlling adolescents by parental authority,

seems to a large extent dependent on moral persuasion rather than

the law.

(T. E. James, The Legal Guardianship of Infants, 82 L.Q.R. 321 at p. 342

(1966).)

The right to direct control

Surprisingly, there is very little law on the right of the parent to

control his child. Apart from such statutory provisions as are found in

The Child Welfare Act, 1965, the position is very vague and depends on
a number of old English cases. Halsbury's Laws of England (3rd ed.

(1957), vol. 21, at p. 192) states:

A father has the right to restrain and control the acts and conduct
of his infant child and to inflict correction on the child for dis-

obedience to his orders by personal and other chastisement to a

reasonable extent.

[62]
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There is little authority for this statement which appears to come from

the old common law. Blackstone wrote two hundred years ago (vol. 1,

p. 452):

He [the father] may lawfully correct his child, being under age,

in a reasonable manner . . . the power of a father over the persons

of his children ceases at the age of twenty-one ....

To what extent this entitles today's father physically to restrain or

control his children under twenty-one must be doubtful. While a

father undoubtedly has the right to give his ten-year old son a good
spanking, providing the punishment is reasonable, would a court hold

that he is entitled to use physical force to take his sixteen-year old

daughter (let alone a twenty-year old) home from Yorkville. There
appears to be little modern case law which is applicable. If a court

would say that he cannot take such action, would it then conclude that,

if he does, he commits an assault, or that if he locks her in her room,

she can sue him for false imprisonment?

In relation to third persons

Where a child has left his father, who is entitled to custody, and is

under the control of or with other people, an application for habeas corpus

by the father will succeed if the child is under the "age of discretion".

The "age of discretion" is sixteen for girls and fourteen for boys. (See

Ex Parte Barford (1860), 8 Cox C.C. 405 and In re Agar-Ellis (1883)

24 Ch.D. 317 at p. 326.) If a girl is sixteen, she can choose to live

apart from her father and he cannot compel her to live with him by
bringing habeas corpus proceedings. But where she is under sixteen she

cannot make this choice and the father can take habeas corpus proceed-

ings against those who are harbouring her.

There is, nevertheless, a natural paternal jurisdiction between the

ages of discretion and the age of twenty-one which entitles the father,

where he has custody of his children, to impose restrictions on whom they

are to associate with. (See In re Agar-Ellis, supra, where the Chancery
court refused to allow the petition of a mother and her sixteen-year old

daughter (who was a ward of the court) that the latter be allowed to

spend a two-month vacation with the former on the ground that the

father was entitled to refuse his permission.)

It is also possible in England (although the question is open in

Ontario) for a father to obtain an injunction and damages against per-

sons who entice a child of under twenty-one away from him. (See

Lough v. Ward, [1945] 2 All E.R. 338.)

These three remedies would seem to be of little, if any, help in

solving the Ontario problem of how to handle those who have attained

sixteen. Habeas corpus proceedings would not be available where the

child is that age and does not want to live at home. Succeeding in an
action for enticement against third parties does not ensure that the

child will come home. And it is very doubtful if the father can effectively

restrict his child's associations (as in the Agar-Ellis case) unless the

child is a ward of the court.
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A ward of the court?

In England, there has long been an equitable jurisdiction in the

Chancery courts to exercise control over children by making them
wards of the court. The court can make orders in respect of the ward
which, if disobeyed, would be punishable as contempt. Although that

jurisdiction was generally only exercised where an infant's property

interests were at stake, usually owing to the possibility of the infant's

marriage to an undesirable (in the eyes of the father) suitor, the juris-

diction was based not on property but on the infant's need of protection.

(See, for example, In re D., [1943] Ch. 305. There is now English legis-

lation: see the Law Reform {Miscellaneous Provisions) Act, 1949, c. 100,

s. 9, In re £., [1956] Ch. 23 and In re N., [1966] Ch. 512.) Although
it would appear that the Supreme Court of Ontario has this equitable

jurisdiction (see The Judicature Act, R.S.O. 1897, c. 51, ss. 26-42, and
Holmested & Gale's Ontario Judicature Act and Practice (1969), vol. 1,

p. 12), it never seems to have been utilized. One reason may be that

the wealthy in Canada, unlike their English counterparts, have not in

the past traditionally settled property on the young. Another may be

that the age of free marriage in England has long been twenty-one and
in Ontario eighteen. Practically speaking, this procedure has not been

regarded as a legal avenue in this Province. Whether or not the Supreme
Court of Ontario would today say it had jurisdiction is a matter of

speculation. It might take the view that the Legislature in enacting

such statutes as The Infants Act, The Matrimonial Causes Act, The
Deserted Wives and Children's Maintenance Act, and The Child Welfare

Act, 1965, all of which deal with custody, had removed this jurisdiction.

As mentioned at the beginning of this chapter, it would seem all the

parents can do is have proceedings initiated under The Child Welfare

Act, 1965, if the child in question is under sixteen. If the child is

sixteen or over, they appear to be legally helpless.

The Child Welfare Act, 1965 procedure

The relevant provisions are set out in Part II (Protection and Care
of Neglected Children) of The Child Welfare Act, 1965. Clauses (a) and
(b) of section 19 (1) states what children are subject to Part II, as

follows:

19.— (1) In this Part,

(a) "child" means a boy or girl actually or apparently under

sixteen years of age;

(b) "child in need of protection" means,

(i) a child who is an orphan and who is not being

properly cared for, or who is brought, with the

consent of the person in whose charge he is, before

a judge to be dealt with under this Part,

(ii) a child who is deserted by the person in whose
charge he is or where that person has died or is

unable to care properly for him,
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(iii) a child where the person in whose charge he is

cannot, by reason of disease or infirmity or mis-

fortune or incompetence or imprisonment or any
combination thereof, care properly for him,

(iv) a child who is living in an unfit or improper

place,

(v) a child found associating with an unfit or improper

person,

(vi) a child found begging or receiving alms in a

public place,

(vii) a child who, with the consent or connivance of

the person in whose charge he is, commits any act

that renders him liable to a penalty under any
Act of the Parliament of Canada or of the Legis-

lature, or under any municipal by-law,

(viii) a child whose parent is unable to control him,

(ix) a child who, without sufficient cause, habitually

absents himself from his home or school,

(x) a child where the person in whose charge he is

neglects or refuses to provide or obtain proper

medical, surgical or other recognized remedial

care or treatment necessary for his health or well-

being, or refuses to permit such care or treatment

to be supplied to the child when it is recommended
by a duly qualified medical practitioner, or other-

wise fails to protect the child adequately,

(xi) a child whose emotional or mental development is

endangered because of emotional rejection or

deprivation of affection by the person in whose
charge he is,

(xii) a child whose life, health or morals may be

endangered by the conduct of the person in whose
charge he is;

A child apparently in need of protection may be taken without
warrant to a place of safety and be detained there until he can be brought
before a judge of the Provincial Courts (Family Division). Such a
proceeding can only be initiated by The Director of Child Welfare
appointed under the statute, a local director of a children's aid society

appointed under the statute, a person authorized by the Director or a

local director, or a constable or other peace officer. (S. 20). The judge
is required to hold a hearing (s. 24) and may order (s. 25):

(1) that the case be adjourned sine die and that the child be placed

with or returned to his parent or other person subject to super-

vision by the children's aid society, or,
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(2) that the child be made a ward of the children's aid society, or

(3) that the child be made a Crown ward.

Conclusion

It is by far beyond the scope of this Report to suggest that the age

of sixteen in Part II be raised generally to, say eighteen. Such a proposal

would have wide-sweeping implications which have to be explored

carefully with a number of government departments. Some would
oppose such a change at this time. For example, the Department of

Social and Family Services, which administers The Child Welfare Act,

1965, does not consider it has the financial or personnel resources to cope

with the increase in numbers of children with whom they would have to

deal. This feeling is shared by the Department of Correctional Services,

who are responsible for the provincial training schools and rehabilitation

centres. Finally, it will be recalled, the Report of the Department of

Justice Committee on Juvenile Delinquency recommended that a uniform

juvenile age of seventeen should apply across Canada.

The Commission proposes, however, to recommend that the age be

raised to eighteen only with respect to section 19 (1) (b) (viii), which
deals with the child whose parent is unable to control him. Such a

change should not add too great a burden to the government agencies

that are involved.

There is some precedent for dealing with those sixteen and over

under The Child Welfare Act, 1965. Section 34 provides that wardship

terminates only upon the ward attaining the age of eighteen years.

Provision is also made for continuing the wardship of a Crown ward
until he attains the age of twenty-one years while the ward is dependent
for educational purposes or because of mental or physical incapacity.

It is not necessary to provide a new procedure for this purpose.

The existing procedure appears to work well and the proper forum is

the Provincial Court (Family Division). The judges of this court have

a great deal of expertise in dealing with family problems and there is,

at least to some extent, at the disposal of the court a range of subsidiary

services—medical, social, and psychological, which can be utilized if

necessary.

Accordingly, the Commission recommends that section 19 of The

Child Welfare Act, 1965, should be amended so that Part II will apply to

a boy or girl actually or apparently under eighteen years of age whose
parent is unable to control him or her.



SUMMARY OF RECOMMENDATIONS

The recommendations of the Commission are set out below. The
page at which each recommendation may be found in the body of the

Report is indicated.

I Age of Majority

General

1. The age of majority should be lowered to eighteen.

(pp. 26, 29)

Legislation

2. In order to lower the age of majority to eighteen,

(a) there should be enacted a general provision that persons

shall attain full age at eighteen instead of twenty-one;

and

(b) certain existing statutory provisions should be revised

as set out in paragraphs 1 and 2 of the Schedule at the

end of Chapter IV. (pp. 28, 29)

Attainment of age

3. The moment of attaining an age in law should be the com-
mencement of the day which is the relevant anniversary of the

person's day of birth. (p. 29)

The term "minor"

4. The term "minor" is preferable to the term "infant" and
should be used wherever possible. (pp. 6, 29)

II The Age for Maintenance and Parental Control

Maintenance

1. The following statutes should be amended so as to empower
the courts to award maintenance in respect of children who are

sixteen and seventeen and are in full-time attendance at some
educational institution:

The Deserted Wives and Children's Maintenance Act,

The Children's Maintenance Act,

[67]
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The Matrimonial Causes Act, and

The Infants Act. (pp. 60, 61)

Parental Control

2. Section 19 (1) (b) (viii) of The Child Welfare Act, 1965, should

be amended so that Part II of that statute will apply to a boy
or girl actually or apparently under eighteen years of age whose
parent is unable to control him or her. (p. 66)

CONCLUSION

The establishment of the age of majority at twenty-one years was
the result of an empirical and evolutionary process dating back to the

middle ages. It was thought to accord with the current legal and
sociological conditions. Conditions have changed dramatically in the

twentieth century, particularly in the last twenty-five years. After

exhaustive research and anxious consideration, the Commission is con-

vinced that the case for reduction of the age of majority is established.

Our conviction is shared by others embarked on similar studies in other

jurisdictions.

The Commission wishes to thank all those who have assisted us in

this project. We are particularly indebted to Dr. Richard Gosse, Q.C.,

Counsel to the Commission, for his invaluable assistance in the prepara-

tion of this Report.

All of which is respectfully submitted,

H. ALLAN LEAL,
Chairman.

JAMES C. McRUER,
Commissioner.

RICHARD A. BELL,
Commissioner.

W. GIBSON GRAY,
Commissioner.

WILLIAM R. POOLE,
Commissioner.

June 3, 1969.



APPENDIX A

Table of Ontario Statutory Provisions Establishing Age
Requirements Relating to the Maturity of Young Persons

The Agricultural Development Act R.S.O. 1960, c. 8

s. 11 Every applicant for a loan under the Act must show
that he is at least 21

The Agricultural Societies Act R.S.O. 1960, c. 11

s. 6 No person under 18 is eligible to vote at a meeting of

an agricultural society organized under the Act, or

to hold office in such a society

The Apprenticeship and Tradesmen' s Qualification Act, 1964

S.O. 1964, c. 3

s. 1 (a) An "apprentice" means a person who is at least 16

s. 13 Every contract of apprenticeship, where the person

to be apprenticed is under 21, shall be signed by that

person's parent or guardian (although in certain

situations an application may be made to a county
or district court judge to dispense with that sig-

nature)

s. 15 Every apprentice who is under 21 shall perform and
be entitled to the benefits of his contract of appren-

ticeship as if he were 21

The Architects Act R.S.O. 1960, c. 20

s. 7 (1) A person must be not less than 21 to qualify for

membership in the Ontario Association of Architects

The Assessment Act R.S.O. 1960, c. 23

s. 24 Farmers' sons, daughters and sisters, who are 21

but not otherwise entitled to be entered on the

municipal voters' list, shall be entered on the assess-

ment roll for the purpose of municipal voting pro-

viding they reside on the farm and the amount of the

assessment is as required by the section

The Change of Name Act R.S.O. 1960, c. 49

s. 2 (3) A British subject of 21 who effected a change of

name in Ontario prior to June 26th, 1939 may make
an application under the Act to confirm the change

[69]
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s. 3 Any person must be at least 18 to make an applica-

tion for a change of name under the Act, except in

the case of a married woman, and where the applicant

is an infant he shall be deemed to be of full age for

the purposes of the Act

s. 9 (1) Where an application includes an application for a

change of name of any unmarried infant children of

14 or over, the consent of such children shall be

obtained

s. 12 (3) Every application shall be accompanied by certi-

ficates of the sheriff and Registrar in Bankruptcy
as to unsatisfied executions and bankruptcy of each

person of 21 or over whose name may be changed as

a result of the application

The Child Welfare Act, 1965 S.O. 1965, c. 14

s. 19 (1) A "child" under Part II (Protection and Care of

Neglected Children) means a boy or girl actually or

apparently under 16

(4) On a Part II application, if the parent of the child

in question is under 21, the Official Guardian or some
other person appointed by the judge shall be the

guardian ad litem of that parent with the duty of

safeguarding his or her interests before the court

s. 34 Wardship terminates when the ward attains 18,

except that the wardship of a Crown ward may be

extended by a judge until the ward attains 21 where
the ward is dependent for educational purposes or

because of mental or physical incapacity

s. 39 (1) No person shall induce or attempt to induce a person

under 18, who is lawfully in the care of an organiza-

tion that provides care for children, to leave the

premises in which he has been lawfully placed, or

detain such a person after demand has been made for

him

s. 40 (2) A child under 10 must not be left unattended for an
unreasonable length of time

s. 43 (1) No girl under 16 or boy under 12 shall engage in, be

licensed or permitted to engage in any street trade

or occupation

(2) No boy 12 or more and under 16 shall engage in any
street trade or occupation between 9 p.m. and 6 a.m.
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(3) No person under 16 shall loiter in any public place

between 10 p.m. and 6 a.m. or be in any place of

public resort or entertainment during such time

unless accompanied by a parent or an adult ap-

pointed by the parent

s. 52 On an application under Part III (Protection of

Children Born out of Wedlock), if the putative

father or mother is under 21, the Official Guardian

or some other person appointed by the judge shall be

the guardian ad litem of such person with the duty of

safeguarding his or her interests before the court

s. 59 Where an affiliation order is made under Part III,

the father may be ordered to make payments for the

maintenance of the child and the mother to make
payments to assist in the maintenance of the child,

until the child is 16

s. 69 A "child" under Part IV (Adoption) means a person

whether under 21 or 21 or more

s. 70 (4) On an application for an adoption order in respect

of a child under 21, the court may appoint a person

to act as guardian ad litem of the child with the duty
of safeguarding the interests of the child before the

court

s. 72 (1) Unless the court is satisfied that there are special

circumstances of an exceptional nature, it shall not

make an adoption order where,

(a) the applicant is under 21 or, in the case of a

joint application by a husband and wife, the

husband is under 21, or

(b) the applicant is male and the child sought to be

adopted is female and under 21

(2) An adoption order in respect of a child who is 21 or

over, or who is under 21 and has been married, shall

not be made unless the court is satisfied that the

child has been brought up by the applicant under a

de facto adoption

s. 73 An order for the adoption of a child under 21 shall

only be made if the consents of parents and others

required by subsections (2) and (3) have been
obtained

An order for the adoption of a child who is 21 or

over, or who is under 21 and has been married, shall

only be made with the written consent of the child

and, where the child is married, with the written

consent of the spouse
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s. 75 An order for the adoption of a child who is under 21

and who has not been married shall not be made
unless the Director of Child Welfare has given his

certificate as to the appropriateness of making the

order

The Children s Boarding Home Act R.S.O. 1960, c. 54

s. 1 (a) A "child" in this Act means a boy or girl actually

or apparently under 16

The Children's Institutions Act, 1962-63 S.O. 1962-63, c. 14

s. 1 (a) A "child" in this Act means a person under 21

The Children's Maintenance Act R.S.O. 1960, c. 55

s. 1 Every parent shall maintain and educate his child

or children under 16, regard being had to his station

in lite and means and to the ability of the child or

children to maintain himself or themselves

The Commissioners for Taking Affidavits Act R.S.O. 1960, c. 59

(as am. 1968-69)

s. 6 (1) The Lieutenant Governor may by commission em-
power any person 21 or over to administer oaths and
take affidavits in respect of court proceedings in

Ontario

The Construction Safety Act, 1961-62 S.O. 1961-62, c. 18

(as am. 1965, c. 19)

s. 18a (1) No person under 16 shall work on a project

(2) No person shall employ a person under 16 on a

project

(3) Notwithstanding (1) and (2), a person who has

attained 15 may be employed in such parts of a

project as are designated by the regulations

The Corporations Act R.S.O. 1960, c. 71

(as am. 1961-62, c. 13)

s. 3 (1) The Lieutenant Governor may create corporations

by granting letters patent to not fewer than three

persons of 21 or more, who apply therefor

s. 188 (1) The Lieutenant Governor may create corporations

for the purpose of undertaking any class of insurance

for which a fraternal society may be licensed under

The Insurance Act by granting letters patent to not

fewer than 75 persons of 21 or more, five of whom
apply therefor
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s. 197 (1) The Lieutenant Governor may incorporate a pension

fund or employees' mutual benefit society by granting

letters patent to not fewer than five persons of 21 or

more, two of whom are officers of a corporation

legally transacting business in Ontario who apply
therefor

s. 200 An incorporated pension fund or employees' mutual
benefit society may provide for the payment of

benefits in respect of illness, accident or disability of

dependants and for this purpose "dependants"
only includes children (of the officers or employees)

who are under 21

s. 223 No person may be a director of a joint stock insur-

ance company unless he is 21 or more

s. 299 (4) A director of a corporation shall be 21 or more

The Credit Unions Act R.S.O. 1960, c. 79

s. 25 Subject to the by-laws of a credit union (which must be

approved under the Act), a person under 21 may be a

member of that credit union, but he is not entitled

to hold office or borrow in excess of his savings in the

credit union except on a joint and several promissory

note signed by him and a person over 21

The Dependants Relief Act R.S.O. 1960, c. 104

s. 1 (b) A "dependant" in this Act means the wife or husband
of a testator, the child of a testator under 16, or a

child of a testator over that age who through illness

or infirmity is unable to earn a livelihood

The Deserted Wives' and Children's Maintenance Act R.S.O. 1960, c. 105

s. 2 (3) A child can only be deemed to be deserted by his

father under the Act when the child is under 16 (and

thus a father is not subject to a maintenance order

under the Act in respect of a child of 16 or over)

The Dower Act R.S.O. 1960, c. 113

s. 20 A married woman under 21 may bar her dower in any
land

The Election Act R.S.O. 1960, c. 118

s. 13 A person must be 21 or more to be a candidate in a

provincial election

s. 17 (1) A person must be 21 to qualify to vote in a provincial

election, unless he qualifies for the disabled soldiers'

franchise under para. 2 of s. 17 (1)
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s. 56 (2) No person shall be appointed a deputy returning

officer unless he is qualified to vote, i.e., is 21

s. 67 (3) No person shall be appointed a poll clerk who is not

qualified to vote, i.e. is 21

s. 78 (2) A proxy appointed by a mariner to vote on his behalf

must be 21

The Embalmers and Funeral Directors Act R.S.O. 1960, c. 120

s. 12 (1) The Board of Administration may issue a funeral

director's licence or an embalmer's licence to a

person who is not less than 20 and who otherwise

qualifies

The Employment Standards Act, 1968 S.O. 1968, c. 35

s. 9 (3) The overtime work of a female employee under 18

shall not exceed six hours in a week (i.e., the Director

of Employment Standards cannot authorize over-

time in excess of this)

s. 12 (1) No female employee under 18 shall work in an
establishment, as defined under the Act, between
midnight and 6 a.m.

s. 31 (1) Employee records kept by employers must show the

employee's age if he is under 18

The Family Benefits Act, 1966 S.O. 1966, c. 54

s. 1 (e) A "dependent child" under the Act means an
Ontario resident who is under 21, supported by his

mother, dependent father or the person who stands

in loco parentis to him, and attends an educational

institution where he is making satisfactory progress

s. 7 (1) (c) An allowance and other benefits may be provided

to a person who has attained 18 and is blind or

otherwise disabled

(d) An allowance and other benefits may be provided to

a mother with a dependent child where the child

was born out of wedlock and the mother is 16 or more

(2) No benefit shall be provided in respect of a depen-

dent child who is under 18 and is not attending

school unless the child is of pre-school age, is unable

to attend school by reason of mental or physical

disability, or is on vacation and will be returning to

school
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The Forest Fires Prevention Act, 1968 S.O. 1968, c. 44

s. 7 For the purpose of controlling and extinguishing a

fire, an officer (as defined by the Act) may employ
or summon the assistance of any male person between

18 and 60, except persons providing essential services

or physically unfit

The Game and Fish Act, 1961-62 S.O. 1961-62, c. 48

s. 35 No licence shall be issued to any person under 16,

except as prescribed by the regulations

S3 (4) The Lieutenant Governor in Council may make
regulations prescribing the terms and conditions upon
which licences may be issued to persons under 16

The Highway Traffic Act R.S.O. 1960, c. 172

(as am. 1966, c. 64

and 1968, c. 50)

s. 15 The requirements of sections 13 and 16 in respect of

operators and chauffeurs licences do not apply to non-

residents who hold licenses of specified kinds and
who are at least 16

s. 18 No person under 16 shall drive or operate a motor
vehicle or farm tractor on a highway, nor shall

anyone employ such a person for such a purpose

s. 114 The Minister may require proof of financial respon-

sibility before the issue of an owner's permit or

driver's licence to any person under 21

s. 145a Medical practitioners are required to report to the

Registrar the name, address and clinical condition

of every patient 16 or over who is suffering from a

condition that may make it dangerous for such a

person to drive

The Homes for the Aged and Rest Homes Act R.S.O. 1960, c. 174

(as am. S.O. 1966, c. 66)

s. 13 (2) (a) Any person who is 21 or more and who, in the opinion

of two medical practitioners, is in need of long-term

maintenance and supervision may be admitted to

and maintained in a rest home

(b) Any person under 21 with such a need may be ad-

mitted and maintained in a rest home if his admission

is approved by the Minister
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The Horticultural Societies Act R.S.O. 1960, c. 175

s. 8 (1) Every person 16 or over is entitled to membership
in a horticultural society organized under the Act

The Infants Act R.S.O. 1960, c. 187

s. 15 S. 13, which enables an infant to make a valid

marriage settlement with the sanction of the court,

does not apply to a male infant under 20 or a female

infant under 17

s. 16 The appointment of a guardian by the surrogate

court shall not be made without the consent of the

infant if he is 14 or over, although if such consent is

not given an appointment may be made by following

the procedure in subsection (2)

s. 17 Where a guardian is appointed under s. 16, he shall

give security that he will perform his trust and that

when the infant becomes 21, or sooner if required by
law, he will render a true account and pay to the

infant the funds which he is entitled to

The Industrial Safety Act, 1964 S.O. 1964, c. 45

s. 1 (a) A "child" under this Act means a person under 15

s. 24 (1) Subject to subsection (2), no person shall employ
a child in an industrial establishment

(2) A child who is 14 may be employed in a shop, office

or office building under such conditions as are pre-

scribed by the regulations

s. 25 No employer shall employ a person who is not a child

but is under 16 in an industrial establishment during

school hours unless the person has furnished the

employer with a certificate in accordance with The
Schools Administration Act permitting absence from

school

The Insurance Act R.S.O. 1960, c. 190

(as am. 1961-62, c. 63)

s. 144 (3) Where a person whose life is insured is under 16, the

consent required by subsection (1) may be given by
one of his parents or by a person standing in loco

parentis to him

s. 168 Except in respect of his rights as beneficiary, a minor

who has attained 16 has full capacity to enter into a

contract of life insurance and in respect of such a

contract
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s. 169 A beneficiary who has attained 18 has full capacity to

receive life insurance moneys payable to him and to

give a discharge therefor

s. 240 With respect to accident and sickness insurance, a

minor of 15 or more has the capacity to effect con-

tracts on his own life and well-being and generally to

deal with such contracts, and effect such contracts

on the life or well-being of his spouse or of his

children

The Junior Farm Establishment Act R.S.O. 1960, c. 198

(as am. 1962-63, c. 66)

s. 1 1 (a) An applicant for a loan under the Act must show that

he is 21 (and not more than 35)

The Jurors Act R.S.O. 1960, c. 199

s. 2 (1) Every person 21 or more, and otherwise qualified, is

liable to serve as a juror on grand and petit juries

in the Supreme Court and in all courts of civil or

criminal jurisdiction in the county in which he

resides

s. 44 (5) In the provisional judicial districts, the district

selectors shall select from the persons 21 or more
resident in territory without municipal organization

a list of persons to serve as grand and petit jurors

with those to be selected from the local municipalities

The Land Titles Act R.S.O. 1960, c. 204

(as am. 1961-62, c. 70)

s. 83 An instrument executed by a registered owner or a

person entitled to be registered as owner, when
presented for registration, shall be accompanied by
an affidavit as to execution, identity and age, or such

evidence as the master of titles requires (See R.R.O.
1960, Reg. 403, Rule 31 and Form 23, by which the

owner or the person entitled to be registered as

owner must state that he is 21 or over)

The Legislative Assembly Act R.S.O. 1960, c. 208

s. 6 (1) In order to qualify to sit and vote as members of the

Assembly persons must be 21

The Liquor Control Act R.S.O. 1960, c. 217

(as am. S.O. 1965, c. 58)

s. 37 (2) (a) An individual permit to purchase liquor may be

issued to any person of 21 who is not disqualified

under the Act
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s. 73 (1) No person shall knowingly issue a permit to any
person under 21

(2) No person under 21 shall apply for or obtain a

permit

s. 82 (1) and No person shall knowingly sell or supply liquor to a

(2) person under 21, or who is apparently under 21

s. 82 (3) No person under 21 shall have, consume, attempt to

purchase, purchase or otherwise obtain liquor

The Liquor Licence Act R.S.O. 1960, c. 218

s. 53 (1) No liquor shall knowingly be sold or served in or at

any licensed premises to any person who is under 21

(2) No liquor shall be sold or supplied to a person who
is apparently under 21

(5) No person holding a licence under this Act shall

allow any person under or apparently under 21 to

enter or be upon that part of the premises where
liquor is sold or kept for sale, except in a dining room
or dining lounge

s. 54 (1) No person under 21 shall have, purchase or consume
liquor on any licensed premises

(2) A person under 21 who enters or is found upon that

part of a licensed premises where liquor is sold or

kept for sale, except in a dining room or dining

lounge, is guilty of an offence

The Loan and Trust Corporations Act R.S.O. 1960, c. 222

(as am. 1961-62, c. 74)

s. 34 (2) To be a director of a corporation governed by the

Act a person must be 21

s. 93 A person under 21 may deposit with a registered

corporation in his own name, and the money so

deposited may be repaid to him, and he may give a

valid discharge therefor, notwithstanding his mino-

rity

The Local Boards Act, 1964 S.O. 1964, c. 56

s. 4 Every owner of land in a local roads area who is 21

is entitled to vote

s. 5 No person shall be elected or appointed a trustee of

a board of a local roads area unless he is 21, as well

as otherwise qualified



79

The Loggers Safety Act, 1962-63 S.O. 1962-63, c. 76

s. 12 No person under 16 shall be employed in logging

The Marriage Act R.S.O. 1960, c. 228

s. 5 (1) Any person who is 18 or more may obtain a licence

or a special permit or be married under authority of

publication of banns, provided no lawful cause

exists to hinder the solemnization

s. 7 (1), (2), No person shall issue a licence or special permit to,

(3) or solemnize, under the authority of publication of

banns the marriage of any person under 18, unless

the consent of the father is obtained or, in certain

circumstances, the consent of the mother or guardian

(4) A licence may be issued to a person under 18 if the

issuer is satisfied both parents are dead and no
guardian has been appointed, or that the person

whose consent is required is declared mentally ill,

or is confined in a hospital for the mentally ill, or is

not a resident in Ontario or cannot be found

s. 8 No person shall issue a licence or special permit, or

solemnize under the authority of publication of banns
the marriage of, any person under 14 unless the

consent required under s. 7 has been given or dis-

pensed with and a certificate of medical practitioner

stating that the marriage is necessary to prevent the

illegitimacy of offspring has been given

The Matrimonial Causes Act R.S.O. 1960, c. 232

s. 6 (2) Where the statement of claim in a divorce action

contains particulars as to any child of the marriage

who is under 16, the Official Guardian shall cause an
investigation to be made and shall report to the

court upon all matters relating to the custody,

maintenance and education of the child

The Medical Services Insurance Act, 1965 S.O. 1965, c. 70

s. 1 (/) A "dependant" in this Act includes a child who is

dependent for support on the head of his family and
who is under 21 and unmarried

The Mining Act R.S.O. 1960, c. 241

(as am. 1961-62, c. 81)

s. 24 (1) Any person over 18 is entitled to obtain a miner's

licence
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s. 32 A licensee under 21, in respect of mining claims,

mining lands, and mining rights and all matters and
transactions relating thereto, has the same rights

and is subject to the same obligations and liabilities

as if he were of full age

s. 162 (1) No male persons under 16 shall be employed in or

about a mine, and no person under 18 shall be em-
ployed underground in a mine or at the working face

of an open-cut workings, pit or quarry

s. 165 (1) No person under 21 shall be allowed to have charge

of a hoist at a shaft or winze in which men are

handled at a mine

(2) No person under 18 shall be allowed to have charge

of a hoist at a mine

s. 400 No person under 18 shall be allowed to operate an

elevator, other than an automatically-controlled

elevator

s. 401 (7) No person under 18 shall be allowed to operate a

power-driven crane controlled from a cab

The Minors Protection Act R.S.O. 1960, c. 243

(as am. 1968, c. 72)

s. 2 No person shall either directly or indirectly sell or

give or furnish to a child under 18 cigarettes, cigars

or tobacco (except on a sale to a child for his parent

or guardian on the written request order of the parent

or guardian)

The Motorized Snow Vehicles Act, 1968 S.O. 1968, c. 75

s. 7 (1) No person under the age of 16 shall drive a motorized

snow vehicle on a highway

(2) The owner of a motorized snow vehicle shall not

permit any person under 16 to drive the motorized

snow vehicle on a highway

The Municipal Act R.S.O. 1960, c. 249

s. 10 (8) Where the inhabitants of a locality are applying to

the Municipal Board for incorporation as an im-

provement district, township, village or town, no
person is qualified to be an applicant unless he is 21

s. 14 (2) (d) Where the inhabitants of a locality are applying to

the Municipal Board for an order of annexation in

respect of a locality that does not form any part of

any municipality to a municipality, no person is

qualified to be an applicant unless he is 21
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s. 34 (1) (d) To qualify to be elected a member of the council of a

local municipality a person must be 21

(5) To qualify to be elected a member of the council at

the first election in a newly incorporated township

or union of townships a person must be 21

s. 37 (1) (a) To qualify to be entered on the voters' list for muni-
cipal elections, a person must be 21

s. 402 3. By-laws may be passed by the councils of towns,

villages, and board of commissioners of police of

cities to prohibit shop-keepers purchasing from, ex-

changing with, or receiving in pledge any metals,

goods or articles from any minor appearing to be

under 18, without written authority from a parent

or guardian

The Municipal Franchise Extension Act R.S.O. 1960, c. 254

s. 1 (2) (a) To qualify to be entered on a resident voters' list

(where the council of a local municipality pass a

by-law providing for such a list) a person must be 21

s. 2 Such a by-law shall not be passed until the municipal

electors assent to extending the right to vote at

municipal elections to all residents of 21 who are

British subjects

The Municipal Health Services Act R.S.O. 1960, c. 256

s. 6 (1) To carry out the provisions of any by-law under the

Act, the council of a municipality may levy and col-

lect a personal tax in respect of every resident in the

municipality who is 17 or over

s. 6 (2) The parent of a dependent child who is 17 or over

and under 21 is liable for the payment of the tax

in respect of such child

The Ontario Mental Health Foundation Act, 1960-61 S.O. 1960-61, c. 67

(as am. 1965, c. 88)

s. 12n (1) The Clarke Institute of Psychiatry may admit any
person upon his own oral or written application and,

in the case of a person under 16, on the oral or

written application of a parent or person in loco

parentis

The Ophthalmic Dispensers Act, 1960-1 S.O. 1960-61, c. 72

s. 7 (1) (a) To qualify for registration as an ophthalmic dis-

penser, an applicant must prove that he is over 21
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The Optometry Act, 1961-62 S.O. 1961-62, c. 101

s. 8 To qualify for registration as an optometrist, the

applicant must state that he is over 21

The Partnerships Registration Act R.S.O. 1960, c. 289

s. 2 (e) The declaration of partnership required to be filed

under s. 1 shall state which of the partners are 21 and,

where any of the partners are under 21, the date of

birth of each of such partners

The Pawnbrokers Act, 1966 S.O. 1966, c. Ill

s. 7 (a) A pawnbroker shall not purchase or receive in pawn
any article from any person who appears to the

pawnbroker to be under 18

(c) A pawnbroker shall not employ or permit any person

under 16 to take any pledge in pawn

The Private Investigators and Security Guards Act, 1965

S.O. 1965, c. 102

s. 26 No person shall act as a private investigator unless

he is 2 1 or over and no person shall act as a security

guard unless he is 18 or over

The Professional Engineers Act R.S.O. 1960, c. 309

s. 10 (1) (b) To qualify to be registered as a member of the

Association of Professional Engineers of the Province

of Ontario, an applicant must be 21 or over

The Public Libraries Act, 1966 S.O. 1966, c. 128

s. 4 (1) (b) To qualify to be appointed as a member of a public

library board, a person must be 21

s. 7 (5) To qualify to be a member of a union library board,

a person (who is not a member of a municipal

council) must be over 21

s. 48 (2) To qualify for appointment to a county library

board, a person (who is not a member of a county

council representing a local municipality included

in the area for which the county library was estab-

lished) must be 21

The Public Schools Act R.S.O. 1960, c. 330

(as am. 1966, c. 129)

s. 5 (1) (d) A person's right to attend public school under s. 5

ceases when he attains 2

1
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s. 18 (1) (b) To qualify to be elected as a public school trustee,

a person must be 21

s. 56c. (7) Where objection is made to the right of any person to

vote where a poll in a rural school section is taken,

the person may be required to make a declaration

as to his qualifications, including that he is 21

s. 58 (12) When an assessor prepares a school census in a school

section, he shall enter the name, age and residence of

every child between 5 and 21 resident in the section

The Public Service Superannuation Act R.S.O. 1960, c. 332

(as am. 1966, c. 131)

s. 1 (d) A "contributor" in Part I (Superannuation Fund)
does not include a person who has not attained 18

ss. 17 (1) (b) On the death of a contributor to the Superannuation
18 (c) Fund, refunds and allowances are payable in respect

20 of the contributor's children who are under 18

The Registry Act R.S.O. 1960, c. 348

(as am. 1966, c. 136)

s. 52 (1), (2), Deeds, conveyances, mortgages, discharges of mort-

(3) and gage, leases, plans of subdivisions, powers of attorney

(4) and similar instruments shall not be registered under

the Act unless affidavits are given as specified that

those who executed these instruments were 21

The Schools Administration Act R.S.O. 1960, c. 361

(as am. 1964, c. 105,

1968, c. 121)

s. 6 (1) A child is required to attend school until the last

school day in June in the year in which he attains 16

s. 11 A board may make a complete census of all children

under 21 in the area in which the board has juris-

diction

The Secondary Schools and Boards of Education Act R.S.O. 1960, c. 362

(am. 1962-63, c. 130,

1966, c. 136,

1968, c. 122)

s. 1 (2) (c) A person is a resident pupil with respect to a secon-

dary school district if he resides and is assessed in

the district or if he is over 18 and has resided in the

district for the twelve months immediately before

his admission to a secondary school in the district

(although he may also qualify on the basis of the

residence of his parent or guardian or on the basis of

sufficient assessment)
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s. 21 (1) (b) To qualify to be appointed as a trustee of a high

school board, a person must be 21

s. 93 (1) (b) To qualify to be elected as a member of a divisional

board of a school division, a person must be 21

The Seduction Act R.S.O. 1960, c. 365

s. 4 Where an unmarried female of under 21 has been

seduced and both her parents are dead, any person,

who at the time of the birth of a child born as a

result of the seduction was her legal guardian or

stood in loco parentis to her, may maintain an action

for seduction notwithstanding that she was serving or

residing with another on hire or otherwise at the time

of her seduction

The Separate Schools Act R.S.O. 1960, c. 368

(as am. 1962-63, c. 132,

1965, c. 122)

s. 18a To qualify for election as a trustee, a person must
not be less than 21

s. 2\b To qualify to vote on a matter relating to a separate

school in the year that such school is established, a

person must be 21

s. 22 (2) To be entitled to the right to attend a separate

school, a person must be under 21

s. 26 (1) Every householder or freeholder of 21, who is a sup-

porter of a rural separate school, is entitled to vote at

school trustee elections or on any school question at

any annual or special meeting of the supporters of

the school

s. 27 (12) When a voter is objected to at a rural school meeting

he may be required to make a declaration as to his

qualifications, including that he is 21

s. 40 (a) Where an election is being held for trustees of an
urban separate school board, the oath to be taken by
a voter includes a statement that he is 21

The Statute Labour Act R.S.O. 1960, c. 382

(as am. 1968, c. 128)

s. 6 (1) In a township that has not passed a by-law abolishing

statute labour or a by-law for levying poll tax, every

male inhabitant who is 21 or over (and under 60) and
not exempted is liable to one day of statute labour

on the roads and highways in the township
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s. 17 (1) To qualify to vote in the election of road commis-
sioners in an unincorporated township, a person

must be 21

(to qualify to be elected, he must be qualified to

vote: s. 18)

s. 20 (1) When a voter is objected to, he shall take an oath as

to his qualifications, including that he is 21

s. 25 (3) Where road commissioners have been elected for any
unincorporated area, a record shall be kept of every

male inhabitant who is 21 or over (and under 60)

except those exempt from performing statute labour

and every such male is liable to one day of statute

labour on the roads in the area

The Succession Duty Act R.S.O. 1960, c. 386

s. 7 (8) (c) In section 7, a "dependent child" means a legitimate

or adopted child of the deceased or a person to whom
the deceased stood in loco parentis, who on the

deceased's death was under 21 or who was 21 or over

and dependent on the deceased or the deceased's

spouse for support by reason of being infirm

The Surrogate Courts Act R.S.O. 1960, c. 388

s. 49 (1) Where an infant is sole executor of a will, adminis-

tration with the will annexed shall be granted to the

guardian of the infant or such other person as the

court thinks fit, until the infant has attained 21, at

which time and not before, probate of the will may
be granted to him

The Surveyors Act R.S.O. 1960, c. 389

s. 21 (1) (a) A person must have attained 21 to qualify for a

certificate authorizing him to practise as a surveyor

s. 24 The board of examiners of the Association may grant

exemptions from apprenticeship and examinations to

persons who have qualified in certain other juris-

dictions and who have attained 21

The Teachers
1

Superannuation Act R.S.O. 1960, c. 392

(as am. 1966, c. 152)

s. 32 In certain circumstances when a person who has a
credit in the Teachers' Superannuation Fund dies,

a dependant's allowance shall be paid to his children

under 18 until they attain that age
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The Theatres Act R.S.O. 1960, c. 396
(as am. 1960-61, c. 99)

s. 23 (1) No person apparently under 12 not accompanied by
a person apparently 16 or more shall be permitted

to purchase a ticket or be granted admission to an
exhibition of moving pictures in a theatre after

7.30 p.m. on any day and before 3.30 p.m. on school

days

(2), (3) Where an exhibition of moving pictures is given in a

theatre and unaccompanied persons under 12 are

permitted to attend, a matron, who shall be 18 or

more, shall be on duty in the theatre

(4) No person apparently under 18 shall be permitted to

purchase a ticket or be admitted to a theatre where

a film classified as restricted entertainment is being

exhibited

s. 32 (3) To qualify for a licence as an apprentice projec-

ionist, a person is required to be 18 or more

The Training Schools Act, 1965 S.O. 1965, c. 132

(as am. 1968, c. 138)

s. 8 (1) On the application of any person, a judge may order

that a child under 16 be sent to a training school

where the judge is satisfied that the parent or guar-

dian is unable to control or provide for the social,

emotional or educational needs of the child, that the

care of the child by any other agency of child welfare

would be insufficient or impractical, and that the

child needs the training and treatment available at a

training school

s. 9 (1) A judge may order that a child be sent to a training

school where the child is at least 12 and under 16

and has contravened any statute in force in Ontario

which contravention would be punishable by im-

prisonment if committed by an adult

s. 23 On admission to a training school a child becomes a

ward of the school until he attains 18 unless the

Minister of Correctional Services orders that it should

cease before that date

The Trench Excavators' Protection Act R.S.O. 1960, c. 407

(as am. 1965, c. 133)

s. 22 No person under 16 shall enter or work in a trench

as defined by the Act
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The Venereal Diseases Prevention Act R.S.O. 1960, c. 415

s. 21 Where any person infected or believed to be infected

with venereal disease is a child under 16, all notices,

directions and orders required under the Act to be

given in respect of that child shall be given to the

father or mother or to the person having custody of

the child, and the father, mother or person having
custody have the duty to see that the child complies

with every such notice, order or direction

The Vital Statistics Act R.S.O. 1960, c. 419

(as am. 1965, c. 140)

s. 12 (1) (c) Where a child has been legitimated by the subse-

quent intermarriage of his parents and both the

parents are dead or mentally incapable, the child

if he is 21 or more may apply for registration of his

birth as if his parents had been married at the time

of the birth, and the birth shall be so registered if the

requirements of the section are met

The Wills Act R.S.O. 1960, c. 433

s. 10 Save as is provided by s. 13, no will made by any per-

son under 21 is valid

s. 13 (2) The fact that a member of the forces or mariner or

seaman is under 21 at the time he makes his will

does not invalidate it

The Workmen's Compensation Act R.S.O. 1960, c. 437

(as am. 1964, c. 124,

1968, c. 143)

s. 9 (5) Where a workman or his dependants have the right

to elect to claim compensation under the Act or

to bring an action against some person other than
his employer and the workman or a dependant is under

21, the election may be made on his behalf by a parent

or guardian or by the Official Guardian

s. 37 (1) (d) Where death results from an injury the amount of

and (e) compensation shall include monthly amounts in

respect of dependent children under 16

(2) Where in the opinion of the Board it appears ad-

visable for the further education of a dependent
child, the Board may extend the period during which
compensation shall be paid

(8) Compensation is payable to an invalid child without

regard to age
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s. 39 Subject to s. 37 (2) and (8), a monthly payment in

respect of a child shall cease when the child attains

16 or dies

s. 49 Where a workman is entitled to compensation and
is not adequately supporting his wife and children

under 16 in the circumstances described in the

section, the Board may divert such compensation

in whole or in part for the benefit of his wife and
children

s. 50 If a workman or a dependant is under 21 any bene-

fits to which he is entitled may be paid on his behalf

to his parent or such other person as the section

prescribes or applied in such manner as the Board
deems advisable in the best interest of such workman
or dependant



APPENDIX B

Table Showing Age of Majority, Age of Free Marriage and
Voting Age in Selected Jurisdictions

(The table is based on Appendix 7 of the Report of the Committee on the

Age of Majority (Latey Report), at pp. 174-194, except as to the Cana-
dian Provinces and England. In some jurisdictions, there is special

provision for the acquisition of majority prior to the general age. In

some American states, for example, a minor attains majority on mar-
riage. For these special provisions, see Appendix 7 of the Latey Report.)

General Age
of Majority

Age of Free

Marriage
Voting
Age

Canadian Provinces

Alberta 21 18 19

British Columbia 21 21 19

Manitoba 21 18 21

New Brunswick 21 18 21

Newfoundland 21 21 19

Nova Scotia 21 21 21

Ontario 21 18 21

P.E.I. 21 males 21 21

females 18

Quebec 21 males 21 18

females 18

Saskatchewan 21

Foreign Jurisdictions

Australia 21

Eire 21

21

21

21

18

21

21

England

France 21 21 21

[89]
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Italy

Japan

New Zealand

Sweden

U.S.S.R.

West Germany

U.S.A.

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District of Columbia

Florida

Georgia

Hawaii

Idaho

General Age
of Majority

Age of Free

Marriage
Voting

Age

21 21 21

20 20 20

21 21 21

21 21 21

18

(17 in Southern
republics)

18

(17 in Southern

republics)

18

21

21

18

21

19 males 19

females 18

21 males 21

females 18

is 21 males 21

lies 18 females 18

21 males 21

females 18

21 males 21

females 18

21 21

21 males 21

females 18

21 males 21

females 18

21 21

21 18

20 20

:s 21 18

21

21

21

21

21

21

21

21

21

21

21

21

20

21

females 18
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General Age
of Majority

Age of Free

Marriage
Voting

Age

Illinois males 21

females 18

males 21

females 18

21

Indiana 21 males 21

females 18

21

Iowa 21 males 21

females 18

21

Kansas 21 males 21

females 18

21

Kentucky 18 18 18

Louisiana 21 21 21

Maine 21 males 21

females 18

21

Maryland 21 males 2

1

females 18

21

Massachusetts 21 males 21

females 18

21

Michigan 21 18 21

Minnesota 21 males 2

1

females 18

21

Mississippi 21 males 21

females 18

21

Missouri 21 males 21

females 18

21

Montana males 2

1

females 18

males 21

females 18

21

Nebraska 21 21 21

Nevada males 21

females 18

males 21

females 18

21

New Hampshire 18 males 20

females 18

21

New Jersey 21 males 21

females 18

21
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New Mexico 21 males 21

females 18

21

New York 21 males 21

females 18

21

North Carolina 21 18 21

North Dakota males 21

females 18

males 21

females 18

21

Ohio 21 21 21

Oklahoma males 2

1

females 18

males 21

females 18

21

Oregon 21 males 21

females 18

21

Pennsylvania 21 21 21

Puerto Rico 21 21 21

Rhode Island 21 21 21

South Carolina 21 18 21

South Dakota males 21

females 18

males 21

females 18

21

Tennessee 21 21 21

Texas 21 males 2

1

females 18

21

Utah males 21

females 18

males 21

females 18

21

West Virginia 21 21 21

Wisconsin 21 males 2

1

females 18

21

Wyoming 21 21 21



APPENDIX C

THE FAMILY LAW REFORM BILL
1969

(England and Wales),

PART I and SCHEDULES 1 to 3

PART I

Reduction of Age of Majority and
Related Provisions

1.— (1) As from the date on which this section comes into Reduction of

i ii r ii • •
i

age of major-
force a person shall attain full age on attaining the age of ity from 21

eighteen instead of on attaining the age of twenty-one; and

a person shall attain full age on that date if he has then already

attained the age of eighteen but not the age of twenty-one.

(2) The foregoing subsection applies for the purposes of any
rule of law, and, in the absence of a definition or of any
indication of a contrary intention, for the construction of

"full age", "infant", "infancy", "minor", "minority" and
similar expressions in

—

(a) any statutory provision, whether passed or made
before, on or after the date on which this section

comes into force; and

(b) any deed, will or other instrument of whatever nature

(not being a statutory provision) made on or after

that date.

(3) In the statutory provisions specified in Schedule 1 to

this Act for any reference to the age of twenty-one years there

shall be substituted a reference to the age of eighteen years;

but the amendment by this subsection of the provisions

specified in Part II of that Schedule shall be without prejudice

to any power of amending or revoking those provisions.

(4) This section does not affect the construction of any such

expression as is referred to in subsection (2) of this section in

any of the statutory provisions described in Schedule 2 to this

Act, and the transitional provisions and savings contained in

Schedule 3 to this Act shall have effect in relation to this

section.

(5) The Lord Chancellor may by order made by statutory

instrument amend any provision in any local enactment passed

on or before the date on which this section comes into force

[93]
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Provisions
relating to
marriage
1892, c. 23

1906, c. 40

1949, c. 76

(not being a provision described in paragraph 2 of Schedule 2

to this Act) by substituting a reference to the age of eighteen

years for any reference therein to the age of twenty-one years;

and any statutory instrument containing an order under this

subsection shall be subject to annulment in pursuance of a

resolution of either House of Parliament.

(6) In this section "statutory provision" means any enact-

ment (including, except where the context otherwise requires,

this Act) and any order, rule, regulation, byelaw or other

instrument made in the exercise of a power conferred by any
enactment.

(7) Notwithstanding any rule of law, a will or codicil

executed before the date on which this section comes into

force shall not be treated for the purposes of this section as

made on or after that date by reason only that the will or

codicil is confirmed by a codicil executed on or after that date.

2.— (1) In the following enactments, that is to say

—

(a) section 7 (c) of the Foreign Marriage Act 1892

(persons under 21 intending to be married by a mar-
riage officer to swear that necessary consents have
been obtained)

;

(b) paragraph 2 (c) of Part I of the Schedule to the

Marriage with Foreigners Act 1906 (persons under 21

seeking certificate to swear that necessary consents

have been obtained)

;

(c) section 78 (1) of the Marriage Act 1949 (definition of

"infant" as person under the age of 21),

for the words "twenty-one years" there shall be substituted

the words "twenty years".

(2) In subsection (5) of section 3 of the said Act of 1949

(which defines the courts having jurisdiction to consent to the

marriage of an infant)

—

(a) for the words "the county court of the district in

which any respondent resides" there shall be sub-

stituted the words "the county court of the district

in which any applicant or respondent resides"; and

(b) after the words "or a court of summary jurisdiction"

there shall be inserted the words "having jurisdiction

in the place in which any applicant or respondent

resides".

(3) Where for the purpose of obtaining a certificate or

licence for marriage under Part III of the said Act of 1949 a

person declares that the consent of any person or persons



95

whose consent to the marriage is required under the said

section 3 has been obtained, the superintendent registrar may
refuse to issue the certificate or licence for marriage unless

satisfied by the production of written evidence that the

consent of that person or of those persons has in fact been

obtained.

(4) In this section any expression which is also used in the

said Act of 1949 has the same meaning as in that Act.

3.— (1) In the following enactments, that is to say

—

relating?*
wills and
intestacy

(a) section 7 of the Wills Act 1837 (invalidity of wills ^37. c. 26

made by persons under 21);

(b) sections 1 and 3 (1) of the Wills (Soldiers and Sailors)

Act 1918 (soldier etc. eligible to make will and dis-

pose of real property although under 21),

in their application to wills made after the coming into force

of this section, for the words "twenty-one years" there shall

be substituted the words "eighteen years".

(2) In section 47 (1) (i) of the Administration of Estates
1925, c

*
23

Act 1925 (statutory trusts on intestacy), in its application

to the estate of an intestate dying after the coming into force

of this section, for the words "twenty-one years" in both

places where they occur there shall be substituted the words
"eighteen years".

(3) Any will which

—

(a) has been made, whether before or after the coming
into force of this section, by a person under the age

of eighteen; and

(b) is valid by virtue of the provisions of section 11 of

the said Act of 1837 and the said Act of 1918,

may be revoked by that person notwithstanding that he is

still under that age whether or not the circumstances are then
such that he would be entitled to make a valid will under those

provisions.

(4) In this section "will" has the same meaning as in the
said Act of 1837 and "intestate" has the same meaning as in

the said Act of 1925.
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Maintenance
for children
under
Guardian-
ship of
Infants Acts
to continue
to age of 21
1925, c. 45

4.— (1) An order under section 3 (2), 5 (4) or 6 of the

Guardianship of Infants Act 1925 for the payment of sums
towards the maintenance or education of a minor may require

such sums to continue to be paid in respect of any period after

the date on which he ceases to be a minor but not extending

beyond the date on which he attains the age of twenty-one;

and any order which is made as aforesaid may provide that

any sum which is payable thereunder for the benefit of a

person who has ceased to be a minor shall be paid to that

person himself.

(2) Subject to subsections (3) and (4) of this section, where
a person who has ceased to be a minor but has not attained the

age of twenty-one has, while a minor, been the subject of an
order under any of the provisions of the Guardianship of

Infants Acts 1886 and 1925, the court may, on the application

of either parent of that person or of that person himself,

make an order requiring either parent to pay to the other

parent, to anyone else for the benefit of that person or to that

person himself, in respect of any period not extending beyond
the date when he attains the said age, such weekly or other

periodical sums towards his maintenance or education as the

court thinks reasonable having regard to the means of the

person on whom the requirement is imposed.

(3) No order shall be made under subsection (2) of this

section, and no liability under such an order shall accrue, at a

time when the parents of the person in question are residing

together, and if they so reside for a period of three months
after such an order has been made it shall cease to have effect.

(4) No order shall be made under subsection (2) of this

section requiring any person to pay any sum towards the

maintenance or education of an illegitimate child of that

person.

(5) Subsection (2) of this section shall be construed as one

with the said Acts of 1886 and 1925, and

—

1950, c. 37

1951, c. 65

1958, c. 39

(a) any order under that subsection, or under any corre-

sponding enactment of the Parliament of Northern
Ireland, shall be included among the orders to which

section 16 of the Maintenance Orders Act 1950

applies

;

(b) any order under that subsection shall be included

among the orders mentioned in section 2 (1) (d) of the

Reserve and Auxiliary Forces (Protection of Civil

Interests) Act 1951 and be deemed to be a mainten-

ance order within the meaning of the Maintenance
Orders Act 1958.
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5.— (1) For the purposes of the Inheritance (Family Pro- ^ndofCa
vision) Act 1938, the dependants of a deceased person shall othei~

. -11 -ii enactments
continue to include any son who has not attained the age of relating to

. .. , maintenance
twenty-one; and accordingly

—

of children
so as to
preserve

(a) in subsection (1) (c) of that Act for the words £0 a^of^i
"infant son" there shall be substituted the words 1938, c. 45

"a son who has not attained the age of twenty-one

years";

(b) in subsection (2) (c) of that Act for the words "in the

case of an infant son, his attaining the age of twenty-

one years" there shall be substituted the words "in

the case of a son who has not attained the age of

twenty-one years, his attaining that age".

(2) Where a child in respect of whom an affiliation order has 1957, c
-
55

been made under the Affiliation Proceedings Act 1957 has

attained the age of eighteen and his mother is dead, of unsound
mind or in prison

—

(a) any application for an order under subsection (2) or

(3) of section 7 of that Act directing that payments
shall be made under the affiliation order for any
period after he has attained that age may be made
by the child himself; and

(b) the child himself shall be the person entitled to any
payments directed by an order under that section to

be so made for any such period as aforesaid.

(3) Section 22 of the Matrimonial Causes Act 1965 (power 1965, c. 72

to order maintenance for infant children in cases of wilful

neglect) shall continue to apply to children up to the age of

twenty-one, but not so as to enable an order for custody to be

made under section 35 (1) of that Act (custody of children

where maintenance is ordered under section 22) in respect of

any child who has attained the age of eighteen; and accord-

ingly—

(a) in subsection (2) of the said section 22 for the words
"any infant child of the marriage in question and any
infant illegitimate child of both parties to the

marriage" there shall be substituted the words "any
child of the marriage who is under twenty-one and
any illegitimate child of both parties to the marriage

who is under that age"

;

(b) in the said section 35 (1) after the words "any child

to whom that subsection applies" there shall be

inserted the words "who is under eighteen", and at

the end there shall be added the words "and the

child is under that age".
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55? wl
e
rdt

n
o
C
f
e 6«— (!) In this section "the court" means any of the follow-

court
i ng courts in the exercise of its jurisdiction relating to the

wardship of children, that is to say, the High Court, the

Court of Chancery of the County Palatine of Lancaster and
the Court of Chancery of the County Palatine of Durham,
and "ward of court" means a ward of the court in question.

(2) Subject to the provisions of this section, the court may
make an order

—

(a) requiring either parent of a ward of court to pay to

the other parent; or

(b) requiring either parent or both parents of a ward of

court to pay to any other person having the care and
control of the ward,

such weekly or other periodical sums towards the maintenance
and education of the ward as the court thinks reasonable

having regard to the means of the person or persons on whom
the requirement is imposed.

(3) An order under subsection (2) of this section may require

such sums as are mentioned in that subsection to continue to

be paid in respect of any period after the date on which the

person for whose benefit the payments are to be made ceases

to be a minor but not beyond the date on which he attains

the age of twenty-one, and any order made as aforesaid may
provide that any sum which is payable thereunder for the

benefit of that person after he has ceased to be a minor shall be

paid to that person himself.

(4) Subject to the provisions of this section, where a person

who has ceased to be a minor but has not attained the age

of twenty-one has at any time been the subject of an order

making him a ward of court, the court may, on the application

of either parent of that person or of that person himself, make
an order requiring either parent to pay to the other parent, to

anyone else for the benefit of that person or to that person

himself, in respect of any period not extending beyond the

date when he attains the said age, such weekly or other

periodical sums towards his maintenance or education as the

court thinks reasonable having regard to the means of the

person on whom the requirement in question is imposed.

(5) No order shall be made under this section, and no

liability under such an order shall accrue, at a time when the

parents of the ward or former ward, as the case may be, are

residing together, and if they so reside for a period of three

months after such an order has been made it shall cease to

have effect; but the foregoing provisions of this subsection

shall not apply to any order made by virtue of subsection

(2) (b) of this section.
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(6) No order shall be made under this section requiring any
person to pay any sum towards the maintenance or educa-

tion of an illegitimate child of that person.

(7) Any order under this section, or under any correspond-

ing enactment of the Parliament of Northern Ireland, shall be

included among the orders to which section 16 of the Main- 1950
>
c

-
37

tenance Orders Act 1950 applies; and any order under this

section shall be included among the orders mentioned in

section 2 (1) (d) of the Reserve and Auxiliary Forces (Protec-

tion of Civil Interests) Act 1951 and be deemed to be a main- 1951
>
c

-
65

tenance order within the meaning of the Maintenance Orders

Act 1958. 1958
>
c

-
39

(8) The court shall have power from time to time by an
order under this section to vary or discharge any previous

order thereunder.

7.— (1) In this section "the court" means any of the follow- Awards* of
ing courts in the exercise of its jurisdiction relating to the ward- court to care

OI lOPeLl

ship of children, that is to say, the High Court, the Court of authority

Chancery of the County Palatine of Lancaster and the Court 5fsion
U
of

r

of Chancery of the County Palatine of Durham, and "ward Off JSSt!
°f

court" means a ward of the court in question.

(2) Where it appears to the court that there are exceptional

circumstances making it impracticable or undesirable for a

ward of court to be, or to continue to be, under the care of

either of his parents or of any other individual the court may,
if it thinks fit, make an order committing the care of the ward
to a local authority; and thereupon Part II of the Children 1948, c- 43

Act 1948 (which relates to the treatment of children in the

care of a local authority) shall, subject to the next following

subsection, apply as if the child had been received by the

local authority into their care under section 1 of that Act.

(3) In subsection (2) of this section "local authority"

means one of the local authorities referred to in subsection (1)

of section 36 of the Matrimonial Causes Act 1965 (under 1965
>
c

-
72

which a child may be committed to the care of a local author-

ity by a court having jurisdiction to make an order for its

custody) ; and subsections (2) to (6) of that section (ancillary

provisions) shall have effect as if any reference therein to that

section included a reference to subsection (2) of this section.

(4) Where it appears to the court that there are exceptional

circumstances making it desirable that a ward of court (not

being a ward who in pursuance of an order under subsection

(2) of this section is in the care of a local authority) should

be under the supervision of an independent person, the court

may, as respects such period as the court thinks fit, order that

the ward be under the supervision of a welfare officer or of a
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local authority; and subsections (2) and (3) of section 37 of

the said Act of 1965 (ancillary provisions where a child is

placed under supervision by a court having jurisdiction to

make an order for its custody) shall have effect as if any
reference therein to that section included a reference to this

subsection.

(5) The court shall have power from time to time by an
order under this section to vary or discharge any previous

order thereunder.

person^over 8.— (1) The consent of a minor who has attained the age

surgical °^ sixteen years to any surgical, medical or dental treatment
medicai'and which, in the absence of consent, would constitute a trespass

treatment to his person, shall be as effective as it would be if he were

of full age; and where a minor has by virtue of this section

given an effective consent to any treatment it shall not be

necessary to obtain any consent for it from his parent or

guardian.

(2) In this section "surgical, medical or dental treatment"

includes any procedure undertaken for the purposes of

diagnosis, and this section applies to any procedure (including,

in particular, the administration of an anaesthetic) which is

ancillary to any treatment as it applies to that treatment.

(3) Nothing in this section shall be construed as making
ineffective any consent which would have been effective if this

section had not been enacted.

Time at
which a
person
attains a
particular
age

Repeal of
certain
enactments
relating to
minors

1855, c. 43

1925. c. 18

1875, c. 90

9.— (1) The time at which a person attains a particular age

expressed in years shall be the commencement of the relevant

anniversary of the date of his birth.

(2) This section applies only where the relevant anniversary

falls on a date after that on which this section comes into

force, and, in relation to any enactment, deed, will or other

instrument, has effect subject to any provision therein.

lO. The following enactments are hereby repealed

—

(a) the Infant Settlements Act 1855 (which enables a

male infant over 20 and a female infant over 17 to

make a marriage settlement), together with section

27 (3) of the Settled Land Act, 1925, except in rela-

tion to anything done before the coming into force

of this section;

(b) in section 6 of the Employers and Workmen Act
1875 (powers of justices in respect of apprentices)

—

(i) the paragraph numbered (1) (power to direct

apprentice to perform his duties), and
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(ii) the sentence following the paragraph num-
bered (2) (power to order imprisonment of an
apprentice who fails to comply with direction)

;

(c) in the Sexual Offences Act 1956, section 18 and para-

graph 5 of Schedule 2 (fraudulent abduction of 1956
>
c - 69

heiress).

11. A person who is not of full age may be described as a U n<?e°r

n
fuii

minor instead of as an infant, and accordingly in this Act descSbed
be

"minor" means such a person as aforesaid.
fnstead°of
infants

12. Notwithstanding anything in the Government of p^rifament

Ireland Act 1920 the Parliament of Northern Ireland shall ?r
f

e
^°r

d
thern

have power to make laws for purposes similar to any of the 1920, c. 67

purposes of this Part of this Act.
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SCHEDULES

SCHEDULE 1

Statutory Provisions Amended by Substituting
18 for 21 Years

Section 1 (3)

Short title

PART I

Enactments

Section

c. 24. The Tenures Abolition Sections 8 and 9.

Act 1660.

c. 22. The Trade Union Act Section 9.

Amendment Act
1876.

c. 25. The Friendly Societies Section 36.

Act 1896.

c. 18. The Settled Land Act Section 102 (5).

1925.

c. 19. The Trustee Act 1925. Section 31 (1) (ii);

(2) (i) (a) and (b).

c. 20. The Law of Property Section 134 (1).

Act 1925.

c. 49. The Supreme Court of Section 165 (1).

Judicature (Consoli-

dation) Act 1925.

c. 56. The British Nationality Section 32 (1)

Act 1948. and (9).

c. 46. The Hypnotism Act Section 3.

1952.

Subject matter

Custody of children under 21

Persons under 21 but above 16
eligible as members of trade
union but not of committee
of management, etc.

Persons under 21 eligible as
members of society and
branches but not of com-
mittee, etc.

Management of land during
minority.

Power to apply income for

maintenance and to accumu-
late surplus income during a
minority.

Restriction on executory limi-

tations.

Probate not to be granted to

infant if appointed sole

executor until he attains the
age of 21 years.

Definition of "minor" and
"full age" by reference to

age of 21.

Persons under 21 not to be
hypnotised at public enter-

tainment.

c. 63. The Trustee Savings Section 23.

Banks Act 1954.

Payments to persons under 21

c. 69. The Sexual Offences Section 38.

Act 1956.
Power of court where person

convicted of incest with girl

under 21.

c. 5. The Adoption Act Section 57 (1).

1958.

c. 22. The County Courts Section 80.

Act 1959.

Definition of "infant" by refer-

ence to age of 2 1

.

Persons under 21 may sue for

wages in same manner as if

of full age.
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Short Title Section

c. 72 The Mental Health Act Section 49 (4) (c).

Act 1959.

Section 51 (1).

Section 127 (2).

c. 37. The Building Societies Section 9.

Act 1962.

Section 47.

c. 2. The Betting, Gaming Section 22 (1)

and Lotteries Act and (3).

1963.

c. 12. The Industrial and
Provident Societies

Act 1965.

Section 20.

Subject matter

Provision where nearest rela-

tive of patient is under 21

Meaning of "nearest relative"

of patient who has not
attained the age of 21.

Rescinding order under s. 38 of
Sexual Offences Act 1956 in

case of girl under 21 who is

a defective.

Persons under 21 eligible as
members of building society

but cannot vote or hold
office.

Receipts given to building
society by persons under 21

to be valid.

Offence of sending betting
advertisements to persons
under 21.

Persons under 21 but above 16
eligible as members of society

but not of committee, etc.

1927 S.R. & O.
1184; 1953

S.I. 264.

1929 S.R. & O.
1048.

1933 S.R. & O.
1149.

1949 S.I. 2414.

1954 S.I. 796.

1956 S.I. 1657.

1965 S.I. 1500.

1965 S.I. 1707.

PART II

Rules, Regulations, etc.

Title Provision

The Supreme Court Rule 79 (1) (i).

Funds Rules 1927 as
amended by the Su-
preme Court Funds
Rules 1953.

The Trustee Savings Regulation 28 (2).

Banks Regulations
1929.

The Savings Certifi- Regulation 2 (1)

cates Regulations (a).

1933.

Regulation 21 (2).

The Marriage (Pre- Regulation 3 and
scription of Forms) Schedule 1.

Regulations 1949.

The Non-Contentious Rules 31 and 32.

Probate Rules 1954.

The Premium Savings Regulation 2 (1).

Bonds Regulations
1965.

Regulation 12 (2),

The County Court Rule 36 (1) (b).

Funds Rules 1965.

The Mayor's and City Rule 25 (1) (&).

of London Court
Funds Rules 1965.

Subject matter

Unclaimed moneys in

court.

Payments to persons
under 21.

Persons entitled to pur-
chase and hold certi-

ficates.

Persons under disabil-

ity.

Forms of notice of
marriage.

Grants of probate on
behalf of infant and
where infant is co-

executor.

Persons entitled to pur-
chase and hold bonds.

Persons under disabil-

ity.

Unclaimed moneys in

court.

Unclaimed moneys in

court.
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SCHEDULE 2

Statutory Provisions Unaffected by Section 1

1695, c. 25

1933, c. 51

1949, c. 68

1. The Regency Acts 1937 to 1953.

2. The Representation of the People Acts (and any regu-

lations, rules or other instruments thereunder), section 7 of

the Parliamentary Elections Act 1695, section 57 of the

Local Government Act 1933 and any statutory provision

relating to municipal elections in the City of London within the

meaning of section 167 (1) (a) of the Representation of the

People Act 1949.

3. Any statutory provision relating to income tax (including

surtax) capital gains tax, corporation tax or estate duty.

SCHEDULE 3

Transitional Provisions and Savings

Interpretation

1.— (1) In this Schedule "the principal section" means sec-

tion 1 of this Act and "the commencement date" means the

date on which that section comes into force.

(2) Subsection (7) of the principal section shall apply for

the purposes of this Schedule as it applies for the purposes of

that section.

Funds in court

2. Any order or directions in force immediately before

the commencement date by virtue of

—

1959, c. 22

1965, c. 2

(a) any rules of court or other statutory provision

(including, in particular, section 174 of the County
Courts Act 1959) relating to the control of money
recovered by or otherwise payable to an infant in

any proceedings; or

(b) section 19 of the Administration of Justice Act 1965

(control of money recovered by widow in fatal

accident proceedings which are also brought for the

benefit of an infant),

shall have effect as if any reference therein to the infant's

attaining the age of twenty-one were a reference to his attain-

ing the age of eighteen or, in relation to a person who by
virtue of the principal section attains full age on the com-
mencement date, to that date.
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Wardship and custody orders

3.— (1) Any order in force immediately before the com-
mencement date

—

(a) making a person a ward of court; or

(b) under the Guardianship of Infants Acts 1886 and 1965
'

( 72

1925, or under the Matrimonial Causes Act 1965

or any enactment repealed by that Act, for the

custody of, or access to, and person,

which is expressed to continue in force until the person who is

the subject of the order attains the age of twenty-one, or any
age between eighteen and twenty-one, shall have effect as if

the reference to his attaining that age were a reference to his

attaining the age of eighteen or, in relation to a person who by
virtue of the principal section attains full age on the commence-
ment date, to that date.

(2) This paragraph is without prejudice to so much of any
order as makes provision for the maintenance or education of

a person after he has attained the age of eighteen.

Adoption orders

4. The principal section shall not prevent the making of an
J-f & 8

C "

adoption order or provisional adoption order under the Eliz 2)

Adoption Act 1958 in respect of a person who has attained the

age of eighteen if the application for the order was made
before the commencement date, and in relation to any such

case that Act shall have effect as if the principal section had
not been enacted.

Power of trustees to apply income for maintenance of minor

5.— (1) The principal section shall not affect section 31 of

the Trustee Act 1925— 1925
>

c
-

19

(a) in its application to any interest under an instrument

made before the commencement date; or

(b) in its application, by virtue of section 47 (1) (ii) of

the Administration of Estates Act 1925, to the estate 1925
»
c -

23

of an intestate (within the meaning of that Act)

dying before that date.

(2) In any case in which (whether by virtue of this para-

graph or paragraph 9 of this Schedule) trustees have power
under subsection (1) (i) of the said section 31 to pay income to

the parent or guardian of any person who has attained the

age of eighteen, or to apply it for or towards the maintenance,

education or benefit of any such person, they shall also have
power to pay it to that person himself.
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Personal representatives' powers during minority of beneficiary

6. The principal section shall not affect the meaning of

"minority" in sections 33 (3) and 39 (1) of the Administration

of Estates Act 1925 in the case of a beneficiary whose interest

arises under a will or codicil made before the commencement
date or on the death before that date of an intestate (within

the meaning of that Act).

Accumulation periods

7. The change, by virtue of the principal section, in the con-

struction of

—

1925, c. 20

1964, c. 55

(a) sections 164 to 166 of the Law of Property Act 1925;

(b) section 13 (1) of the Perpetuities and Accumulations
Act 1964,

(which lay down permissible periods for the accumulation of

income under settlements and other dispositions) shall not

invalidate any direction for accumulation in a settlement or

other disposition made by a deed, will or other instrument

which was made before the commencement date.

Limitation of actions

1939, c. 21 8. The change, by virtue of the principal section, in the con-

struction of section 31 (2) of the Limitation Act 1939 (limita-

tion in case of person under disability) shall not affect the time

for bringing proceedings in respect of a cause of action which
arose before the commencement date.

Statutory provisions incorporated in deeds, wills, etc.

9. The principal section shall not affect the construction of

any statutory provision where it is incorporated in and has

effect as part of any deed, will or other instrument the con-

struction of which is not affected by that section.



APPENDIX D

ORGANIZATIONS, GROUPS AND INDIVIDUALS INVITED
TO SUBMIT THEIR VIEWS

Vanier Institute of the Family,

55 Parkdale,

Ottawa 3, Ontario.

Miss Veronica Franck,

Child Welfare Supervisor,

Child Welfare Branch,

204 Richmond Street West,

Toronto, Ontario.

Miss Betty C. Graham,
Executive Director,

Children's Aid Society of York
County,

66 Bayview Avenue,
Newmarket, Ontario.

Douglas M. McConney,
Executive Director,

Social Planning Council of

Metropolitan Toronto,

Toronto 1, Ontario.

Mrs. Jean Strong,

Assistant Executive Director,

The Young Women's Christian

Association of Toronto,

21 McGill Street,

Toronto, Ontario.

Unitarian Service Committee of

Canada,
175 St. Clair Avenue West,
Toronto, Ontario.

K. L. Morrison,

Chairman, Social Responsibility

Committee,
Unitarian Church of Ottawa,
1781 Forman Avenue,
Ottawa 5, Ontario.

James D. Gallagher,

Executive Director,

Catholic Family Services,

67 Bond Street,

Toronto 2, Ontario.

Captain Ray Taylor,

Director,

The Church Army in Canada,
395 Brunswick Avenue,
Toronto 4, Ontario.

Mrs. Alice Hall,

Executive Director,

Family Service Association of

Metropolitan Toronto,

Central Office,

22 Wellesley Street E.,

Toronto 5, Ontario.

Jerome D. Diamond,
Executive Director,

Jewish Family and Child Service,

150 Beverley Street,

Toronto 2B, Ontario.

North York & Weston Family
Service Centre,

5248 Yonge Street,

Willowdale, Ontario.

Brig. William C. Poulton,

Welfare Secretary,

Salvation Army Welfare Dept.,

148 Jarvis Street,

Toronto 2, Ontario.

Rev. Kenneth R. Allen,

Executive Director,

The Toronto Institute of Family
Relations,

51 Bond Street,

Toronto 2, Ontario.

Don W. Waring,

Executive Director,

Big Brother Movement of

Toronto,

504 Jarvis Street,

Toronto 5, Ontario.

[107]



108

Miss Mary Lugsdin,

Executive Director,

Big Sister Counselling Service,

34 Huntley Street,

Toronto 5, Ontario.

W. Ward Markle,

Catholic Children's Aid Society

of Metropolitan Toronto,

26 Maitland Street,

Toronto 5, Ontario.

Lloyd S. Richardson,

Executive Director,

Children's Aid Society of

Metropolitan Toronto,

33 Charles Street E.,

Toronto 5, Ontario.

Miss A. B. Quiggan,

Executive Director,

Protestant Children's Homes,
380 Sherbourne Street,

Toronto 5, Ontario.

H. H. Dymond,
Executive Secretary,

Ontario Association of Children's

Aid Societies,

32 Isabella Street,

Toronto 5, Ontario.

Myer Sharzer,

Executive Director,

Canadian Jewish Congress

(Central Region),

150 Beverley Street,

Toronto 2B, Ontario.

Trevor Pierce,

Ontario Welfare Council Inc.,

96 Bloor Street West,
Toronto 5, Ontario.

Executive Secretary,

Anglican Church of Canada,
Diocesan Council for Social

Service,

135 Adelaide Street,

Toronto 1, Ontario.

Rev. A. J. Gowland,
Secretary,

The Presbyterian Church in

Canada Board of Evangelism
& Social Action,

50 Wynford Drive,

Don Mills, Ontario.

Jack McMurray,
Secretary,

Toronto Association of Baptist

Churches,

1585 Yonge Street,

Toronto 7, Ontario.

Mrs. Violet Munns,
Director of Casework,
Family Service Association of

Metropolitan Toronto,

22 Wellesley Street East,

Toronto, Ontario.

Ontario Welfare Council,

96 Bloor Street West,

Toronto 5, Ontario.

William Turnbull,

Deputy Commissioner of Welfare,

Department of Welfare,

5th Floor, East Tower,

City Hall,

Toronto 1, Ontario.

Warren F. Clayson,

Metro. Toronto Association for

Retarded Children,

186 Beverley Street,

Toronto 2B, Ontario.

Alfred W. Sparks,

Superintendent,

The Canadian National Institute

for the Blind,

1929 Bayview Avenue,
Toronto 17, Ontario.

Miss Helen I. Sutcliffe,

Central Neighbourhood House
Association,

349 Sherbourne Street,

Toronto 2, Ontario.
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Harry M. Morrow,
University Settlement,

23 Grange Road,

Toronto 2B, Ontario.

A. Barclay,

Woodgreen Community Centre,

835 Queen Street East,

Toronto 8, Ontario.

The Young Men's Christian

Association,

W. C. Naylor, General Secretary,

Toronto 2, Ontario.

David Andrews,
Young Men & Young Women's
Hebrew Association,

750 Spadina Avenue,

Toronto 4, Ontario.

Captain H. H. Brown,
Director,

Beverley Lodge,

417 King Street East,

Toronto 2, Ontario.

Miss Phyllis Haslam,
Elizabeth Fry Society,

20 Maitland Street,

Toronto 5, Ontario.

A. M. Kirkpatrick,

John Howard Society of Ontario,

168 Isabella Street,

Toronto 5, Ontario.

Miss Joan Quinn,

President,

Sancta Maria House,

102 Bernard Avenue,
Toronto 5, Ontario.

John Praysner,

Executive Secretary,

Good Neighbours' Club,

298 Sherbourne Street,

Toronto 2, Ontario.

Robert C. Shaw,
Boys Village,

1651 Sheppard Avenue West,
Downsview, Ontario.

Paul Argles,

Earlscourt Children's Home,
46 St. Clair Gardens,

Toronto 10, Ontario.

Andrew M. Lawson,
Director,

The Ontario Legal Aid Plan,

Suite 401,

480 University Avenue,
Toronto, Ontario.

P. J. Maher,
Executive Secretary,

Society of St. Vincent de Paul,

242 Church Street,

Toronto 2, Ontario.

Miss Ivy M. Bunt,

Superintendent,

The Toronto City Mission,

608 Spadina Avenue,
Toronto 4, Ontario.

H. E. Thomas,
Director,

Department of Education,

Youth Branch,

559 Jarvis Street,

Toronto, Ontario.

Ontario Association for Retarded
Children,

77 York Street,

Toronto, Ontario.

J. P. Joliffe,

Travellers' Aid Society,

595 Bay Street,

Toronto, Ontario.

Miss Florence Bell,

Social Planning Council,

55 York Street,

Toronto 1, Ontario.

Professor Benjamin Schlesinger,

School of Social Work,
University of Toronto,

Toronto 5, Ontario.
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Professor Frederick Elkin,

Dept. of Sociology,

York University,

Downsview, Ontario.

Professor R. L. James,
Dept. of Sociology,

University of Toronto,

Toronto 5.

Professor John L. Morgan,
School of Social Work,
University of Toronto,

Toronto 5, Ontario.

Professor S. D. Clark,

Dept. of Sociology,

University of Toronto,

Toronto 5, Ontario.

Walter E. Duffet,

Dominion Bureau of Statistics,

Ottawa, Ontario.

Dr. Frank Fidler,

Dept. of Education,

United Church of Canada,
Toronto, Ontario.

The Honourable John Yaremko,
Q.C,

Minister of Social and Family
Services,

Parliament Buildings,

Toronto, Ontario.

E. E. Stewart,

Deputy Minister of University

Affairs,

7th Floor,

481 University Avenue,
Toronto, Ontario.

The Centre of Criminology,

University of Toronto,

Toronto 5, Ontario.

Board of Evangelism & Social

Action,

Presbyterian Church in Canada,
50 Wynford Drive,

Don Mills, Ontario.

Miss Lorraine Gotlib,

Women's Law Association of

Ontario,

c/o McMillan, Binch,

20 King Street W.,
Toronto, Ontario.

F. J. Cornish, Q.C,
Vice-President for Ontario,

Canadian Bar Association,

c/o Ontario Legal Aid Plan,

121 Richmond Street W.,
Toronto, Ontario.

Police Chief James Mackay
Metropolitan Toronto Police,

Toronto, Ontario.

Business and Professional

Women's Club,

c/o Margaret P. Hyndman, Q.C,
17 Queen Street East,

Toronto, Ontario.

Dr. Charles Hendry,
School of Social Work,
University of Toronto,

Toronto 5.

R. Osborn,

Dept. of Economics & Sociology,

University of Western Ontario,

London, Ontario.

G. A. Johnston, Q.C,
Executive Secretary,

Ontario Branch,

Canadian Bar Association,

101 Richmond Street W.,

Toronto, Ontario.

All judges of the Supreme Court of Ontario, the county and district

courts, and the juvenile and family courts.

The county and district law associations.

The universities of Ontario (by invitation to their presidents).

The university student councils.

The Ontario law schools.



APPENDIX E

ORGANIZATIONS AND INDIVIDUALS WHO MADE
SUBMISSIONS

1. Organizations

Campus Co-operative Residence Incorporated,

Corrections Committee, Anglican Diocese of Toronto.

Federation of Students, University of Waterloo.

The Elizabeth Fry Society, (Toronto Branch).

Juvenile and Family Court Judges Association of Ontario,

McMaster Students' Union,

Office of the Official Guardian,

Ontario Teachers' Federation,

Ontario Union of Students,

Retail Council of Canada,

The Salvation Army,

The Trust Companies Association of Canada, (Ontario Section),

Undergraduate Engineering Society,

University of Western Ontario.

University Women's Club of North York,

West Hill Study Group,

YMCA Counselling Service,

The Young Women's Christian Association'of Toronto.

2. Individuals

Professor R. D. Abbott,

Harvey J. Bliss, Esq.,

Judge James M. Cooper,

Judge J. C. Dunlap,

The Honourable G. A. Gale, Chief Justice oi Ontario.

Magistrate R. C. Jackson,

Judge K. M. Langdon,

Judge W. T. Little,

The Honourable F. T. McDermott,

E. H. McVitty, Esq.,

Nahum Qualer, Esq.

[in]








